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CURRENT TOPICS 


Judicial Promotions and Appointments 

Ir is not often that so many judicial appointments are 
announced at one time as were announced on 27th May. 
LORD GREENE’S promotion to the House of Lords was a 
not unexpected move. His tremendous achievements at the 
Bar and on the bench eclipsed his dazzling academic record 
as Craven, Hertford and Vinerian scholar and Fellow of All 
Souls. Sir Cyrit RApcLIFFE, K.C., likewise a one-time 
Fellow of All Souls and known to the public as director- 
general of the Ministry of Information during the war and 
chairman of the Punjab and Bengal Boundary Commission 
in 1947, also goes to the House of Lords. Lord Justice 
EVERSHED, who went to the bench in 1944, and was chairman 
of the Price Regulation Committee and is now chairman of 
the Committee for Practice and Procedure in the Supreme 
Court, becomes Master of the Rolls. Sir DAvip JENKINs, 
who became a Chancery judge in 1947, now goes to the Court 
of Appeal. His appointment as chairman of the Leasehold 
Committee in place of Lord Uthwatt was announced on 
24th May. His place on the High Court bench is taken 
by Mr. H. O. DANCKWERTS, well known to the profession 
as Junior Counsel to the Treasury and Board of Trade in 
Chancery matters and Junior Counsel to the Attorney- 
General in charity matters since 1941. We offer to all these 
judges our respectful congratulations. 


The Legal Aid and Advice Bill 

Tue Third Reading and the passing in the Commons of the 
Legal Aid and Advice Bill (see p. 365 of this issue) was 
acclaimed by members of all parties. In his tribute to The 
Law Society, the Bar Council and the legal profession for the 
work they have done both in the operation of the existing 
Poor Persons Procedure and in the preparation of the new 
scheme, the ATTORNEY-GENERAL Stated that The Law Society 
are making every effort to ensure that there may be no 
arrears of cases anywhere in the country, so’that when the 
new legal aid scheme comes into operation the fewest number 
of cases will have to be transferred from the old to the new 
procedure. Some of the speeches welcoming the Bill dealt 
with difficulties which concern the profession as well as the 
public. Mr. Quintin Hocc’s emphasis that, although for 
the profession it was a leap in the dark, perhaps more a leap 
in the dark than people yet realise, there is no member who 
will not do his best to see that the scheme wins success, will 
be endorsed by all solicitors, An essential element in the 
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success of the scheme is the publicity which it is given. 
Lt.-Col. Lipton said that very many people did not yet know 
that the legal aid scheme was likely to be put into operation 
in the not too distant future. It is to be hoped that at least 
as much publicity will be given to this opening-up of the 
gates of justice as has been given in the past to changes in 
the food rationing system. 


Poor Persons Procedure 

THE Poor Persons Procedure conducted by The Law Society 
must still continue, notwithstanding the progress of the Legal 
Aid Bill in Parliament, for, as the twenty-third annual report 
of The Law Society on its working for 1948 makes clear, 
much preliminary work will still have to be done after the 
Bill is passed. It will not be until at least the summer of 1950 
that the Poor Persons Procedure can be wound up. The 
report goes on to say that applications for poor persons’ 
certificates during 1948 totalled 14,433, as compared with 
11,120 during 1947. A general increase in those received 
from the provinces and a decrease in those from London is 
noted; 8,046 applications in 1948 (compared with 3,898 
in 1947 and 7,625 in 1946) were received from the provinces 
and 6,387 Were received in London (7,222 in 1947 and 12,990 
in 1946). The majority of certificates granted have been to 
women, since there are few men earning less than £4 per week. 
There has been a substantial decrease in the number of 
outstanding applications. At the beginning of 1948, 3,587 
applications were pending but at the end of the year, in spite 
of the 14,433 applications received, the number pending had 
dropped to 2,238. There has been little change in the nature 
of the relief sought under the Poor Persons Rules, and matri- 
monial causes still predominate ; the work of the Services 
Divorce Department has, however, changed during the year 
and it now deals with more civilian than service cases. The 
solicitors of the department recovered in costs against 
respondents and co-respondents during 1948, £51,299, an 
average of £9 for each bill. The accounts for the year 1947-48 
resulted in a deficit of £778, but it is estimated that this deficit 
will be practically disposed of during the year 1948-49. 


Development Charges: Appeals Amendment 


THE arguments for and against an appeal being provided 
against the determination of a development charge by the 
Central Land Board under s. 70 of the Town and Country 
Planning Act, 1947, were clearly put in a Commons debate 
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on 25th May on a Lords’ amendment to the Lands Tribunal 
Bill providing for such an appeal to the Lands Tribunal. 
The arguments against it, put by the ATTORNEY-GENERAL, 
were briefly that (1) the Bill seeks only to transfer existing 
rights of appeal; (2) an appeal under s. 60 (as to assessment 
of lost development rights in connection with claims against 
the £300,000,000 fund) was provided by the 1947 Act, but 
none was provided under s. 70; (3) until a more precise code 
was provided an appeal system as envisaged in the amendment 
would be abortive ; (4) it would be necessary to amend the 
1947 Act; (5) elasticity is provided in the regulations which 
give the Board discretion; (6) the Central Land Board, 
like other landowners, fix the amount of the development 
charge in negotiation with the tenant or applicant who comes 
to them; (7) the present procedure reduces delay and 
uncertainty, which a right of appeal might increase ; (8) under 
s. 3 (1) of the 1947 Act, the Central Land Board must comply 
with general directions given by the Minister and if the policy 
pursued by the Board discouraged development that more 
than anything would lead to modification of the policy ; 
(9) the Minister can also alter the regulations if this happens ; 
(10) the Practice Notes issued by the Central Land Board 
are largely administrative and can be changed at any time 
in the discretion of the Central Land Board. 


The Case for Appeals 


THE ATTORNEY-GENERAL, it may be noted, expressly 
refrained from expressing an opinion whether “on the 
merits after there has been experience of the working of 
the Town and Country Planning Act there may be something 
to be said for providing a system of appeals under s. 70.”’ 
What can be said for this view was ably said by a number 
of speakers in the debate. Mr. W. S. Morrison argued 
that the matters to be decided by the tribunal under s. 60 
are precisely matters of the same kind as fall for decision 
under s. 70 and come within the category of disputes, as to 
which there should be a right of appeal. Mr. A. J. IRVINE 
pointed out that the more judicial discretion is left to the 
Central Land Board the more reason there is for thinking 
that appeal from the Board should be possible. Mr. DEREK 
WALKER SMITH said that he would hesitate long before 
dismissing, as being erroneous, a view with which three former 
Lord Chancellors had associated themselves, and the ‘‘ Practice 
Notes ”’ (p. 12) laid down the same formula as to a willing 
seller and willing purchaser as will be employed by the 
Lands Tribunal. The Lords’ amendment was rejected by a 
majority of 225 to 129, but it is to be hoped that in spite of 
that the question will not be considered as finally closed. 
More than one opinion is always inevitable in the case of any 
valuation, and in no case more than that of the development 
charge. It seems prima facie wrong that the last word on 
such a matter should repose with an administrative body. 


Small Extensions to Industrial Buildings : 
Planning Applications 


From Ist June applications to local planning authorities 
for permission to make small extensions to industrial buildings 
no longer require a Board of Trade certificate. Hitherto 
a certificate to the effect that the proposed development 
was consistent with the proper development of industry was 
required for any extensions, however small, if the floor space 
of the original building, with the extension, would exceed 
5,000 sq. ft. New regulations which have been made by the 
Board of Trade (the Town and Country Planning (Erection 
of Industrial Buildings) Regulations, 1949 (S.I. 1949 No. 1025)) 
now provide that, irrespective of the size of the original 
building, any extensions which do not aggregate more than 
5,000 sq. ft. of floor space over any period of three years 
since Ist July, 1948, will not require a Board of Trade 
certificate. The approval of the local planning authority 
will, of course, still be required. The change applies only 
to extensions and certificates will still be required for 
applications to build new industrial premises exceeding 
5,000 sq. ft. floor space. 
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Stock Exchange Values 


ARE Stock Exchange values assessments of real values 
of industrial securities on which it is fair to estimate the 
compensation payable to the holders in the event of 
nationalisation ? The chairman of Stewarts and Lloyds, Ltd., 
recently expressed the view that compensation payable for 
acquiring his company’s securities would be £34,500,000 on this 
basis, while their present-day value was £59,000,000 on a con- 
servative estimate. He referred to the Companies Act, 1948, 
Sched. VIII of which provides that if not otherwise shown 
in the balance sheet there shall be stated by way of note 
or annexed report “ the aggregate market value of the com- 
pany’s quoted investments, other than trade investments, 
where it differs from the amount of investments as stated, 
and the Stock Exchange value of any investments of which 
the market value is shown (whether separately or not) and 
is taken as being higher than their Stock Exchange value ”’ 
(Pt. I, para. 11 (8)). The “ City Notes”’ of The Times of 
27th May state that circumstances in which quoted invest- 
ments may be sold to realise more or less than their Stock 
Exchange value are not at all infrequent, but the difference 
in value is rarely ascertainable in advance. It is quite true 
that the official attitude in Parliament has been that Stock 
Exchange values are the fairest values obtainable. However, 
politicians and administrators can hardly be blamed if they 
follow the guidance of our highest tribunal, the House of 
Lords, which held in Short v. Treasury Commissioners [1948] 
A.C. 534, that in a case under regs. 55 (4) and 78 (5) of the 
Defence (General) Regulations, a valuation of shares by 
reference to Stock Exchange valuations was a fair and 
convenient method. 

Conferences 


THE Government have been considering the subject of 
conferences which, whether organised by associations of local 
authorities or of their officers or by other bodies, are largely 
attended by members and officers of local authorities. In 
Circular 49/49, issued to local authorities on 20th May, 
while admitting that these conferences fulfil a necessary 
purpose, the Minister of Health states that the number of 
conferences now held is much too large, that many of these 
take up too much time, and that in the aggregate they make 
in existing circumstances too great a demand on the time of 
members and officers alike. The Minister appeals to local 
authorities to have regard to the economical use of man-power 
in the matter. Where his sanction is required the Minister 
says that he would not feel justified, save in very exceptional 
circumstances, in sanctioning payment for sending repre- 
sentatives to conferences held abroad. 


Middle Temple Hall 

THE reopening of the damaged Middle Temple Hall by 
the QUEEN, who this year is Treasurer of the Honourable 
Society of Middle Temple, is fixed for 6th July. Sir HENRY 
MacGEaAGH, K.C., Deputy Treasurer, in an article in the 
Daily Telegraph of 27th May, recalls that Frobisher, Drake, 
Hawkins and Raleigh were members of the Inn, Blackstone 
of the famous commentaries was a bencher, the Declaration 
of Independence of the United States bears the names of five 
members, and the names of three appear on the Constitution 
of the United States, one of them, John Rutledge, of South 
Carolina, having prepared the draft Constitution. It is 
good to learn from Sir Henry that the Great Table, cut 
from an oak in Windsor Park and a gift from Queen Elizabeth 
in the sixteenth century, survived, as did also a table made 
from a hatch in the Golden Hind, and presented by Sir Francis 
Drake after his circumnavigation of the globe. Sir Henry, 
who expressed his indebtedness for assistance in compiling 
the article to three brother benchers and a lady member 
of the Inn, explained the complicated task of restoring the 
Hall’s ancient glories, such as the carved oak screen and the 
ancient hammer beam roof. Well may all lawyers who 
treasure their traditions echo the words inscribed on 
Mr. VERNON HILt’s stone panel of the Lamb and Flag badge 
above the new East Window “ Vivat, Crescat, Floreat.’ 
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LEGAL AID BILL—REPORT AND THIRD READING 


IT was not to be expected that the post-Committee stages of 
the Bill would result in any startling changes, nor did they. 
On the other hand, there were certain points which the 
Government had promised to reconsider in the light of the 
Committee’s discussion and a number of amendments which 
the Attorney-General had promised to introduce to meet 
difficulties which this discussion had revealed. It may 
therefore be of interest to remind readers of the more 
important of these matters and to indicate the solutions now 
adopted. 

The first major question concerned the recovery of costs 
where the assisted litigant is unsuccessful. The Bill as 
originally introduced provided that his liability under an 
order for costs made against him should not exceed the 
amount which it was reasonable for him to pay, and the 
Attorney-General implemented his promise to move an 
amendment adding words to make it clear that in determining 
what was reasonable the judge should have regard to all the 
circumstances, including the means and conduct of all the 
parties, and that account might be taken of the value of the 
assisted litigant’s house and effects. It is difficult to regard 
this as a satisfactory compromise either from the point of 
view of the assisted litigant or from that of his unassisted 
opponent. As regards the former, he cannot be certain what 
the maximum amount of his liability will be ; the maximum 
contribution assessed by the Assistance Board (which dis- 
regards the value of his house and furniture) only operates if 
he is successful, when costs should in any case be recovered. 
If he loses, he runs the risk of having an order for a greater 
sum of costs made against him, and this can hardly do other 
than deter him from seeking to enforce what he believes, on 
the best legal advice, to be his rights. The position of his 
unassisted opponent is even worse ; if he loses, he will have 
to pay full party and party costs and, if he wins, he can 
scarcely hope to recover more than a moiety of his own costs. 
As has been repeatedly urged in these columns and elsewhere, 
the only fair solution is for the balance to be paid by the 
Legal Aid Fund so that the State, which has subsidised his 
opponent, takes the consequences if it backs a loser. The 
only arguments put forward by the Attorney-General in 
opposition to this proposal were that it would lead to 
extravagance in litigation and to cases which should have 
been settled being fought to the bitter end. As Mr. Quintin 
Hogg and Mr. Joynson-Hicks pointed out, these arguments 
do not carry the slightest conviction. The taxing masters 
are quite capable of checking extravagance and there would 
still be the same inducements to settle as there are in cases 
where neither side is assisted ; indeed, the inducements would 
be greater since the unassisted party would know that his 
opponent had already satisfied a committee of lawyers that 
he had a prima facie case. Although, therefore, the clause 
was agreed to with the Attorney-General’s amendment, it is 
hoped that the House of Lords will return to the attack, and 
that the Government will ultimately agree to the only fair 
solution. There can be little doubt that the real reason for 
their present attitude is Treasury objection to any increase in 
the cost of the scheme. But it is submitted that the increase 
would be trivial ; under the present Poor Persons Procedure 
aided litigants are only unsuccessful in under 10 per cent. of 
the cases, and in many of these (matrimonial causes) it by no 
means follows that costs would have been awarded. 


Another amendment, of some importance to the profession, 
provides for a right of appeal to the High Court from any 
decision excluding a barrister or solicitor from any of the 
panels. Such a decision might have consequences almost as 
grave as a decision of the Benchers or Disciplinary Committee 
totally disqualifying the lawyer from practice, and it is 
reassuring that there will now be the same right of appeal. 

To meet a point raised in Committee by Lt.-Col. Lipton, 
an amendment was accepted giving a member of the forces 
after demobilisation the same right to advice on matters of 
English or foreign law arising in the course of his service as 


he would have had had he remained in the services. The 
Attorney-General, however, refused to relent on the exclusion 
from aid of personnel of the Control Commission. He said 
that he could see no reason why they should be entitled to 
any greater facilities than other public servants serving 
abroad. Anyone who has studied the unhappy legal position 
of members of the Control Commission will find it difficult to 
accept this view; not only are they serving alongside, and 
fulfilling similar functions to, members of the armed forces 
to whom special facilities are afforded, but they are subject 
not only to the local law, but to legal regulations considerably 
more onerous than those applying in non-occupied territories. 
It is therefore submitted that there is a genuine case for 
giving them special consideration, particularly as it is 
obviously in the public interest to improve the conditions of 
service and thus the quality of Control Commission personnel. 

Another useful amendment makes clear that where a legal 
aid certificate has been granted in a criminal case the solicitor 
may give notice of appeal and take the necessary preliminary 
steps. As these steps have to be taken within a limited time 
it might be impracticable for an appeal to be lodged if the 
applicant had first to make a further application for a new 
certificate. 

The final amendment of major importance was a new clause 
dealing with the obligation of secrecy. It may be remembered 
that the clause introduced during the Committee stage 
appeared to render solicitors and barristers liable to a fine or 
imprisonment if they improperly disclosed any information 
relating to their client’s affairs. The new clause makes it 
clear that these professional advisers remain subject only to 
the normal obligations of secrecy enforced in the last resort 
by an application to the Disciplinary Committee or the 
Benchers. The criminal offence created by the Bill relates 
only to members of the various committees and employees of 
The Law Society between whom and the applicant there would 
not be any professional relationship. Proceedings cannot be 
brought without the consent of the Attorney-General and 
under the new clause the maximum penalty is to be a fine of 
£100, and imprisonment cannot be ordered. 

In addition to the above, a number of minor amendments 
were agreed. These included provisions that the scheme- 
making Committee of The Law Society should include not 
less than three persons nominated by the Bar Council and one 
by the Lord Chancellor; that The Law Society’s annual 
report, when laid before Parliament, should be accompanied 
by a financial statement ; that a person convicted of any 
offence under the scheme should have the option of going to 
trial before a jury; that the county courts should have 
jurisdiction to determine an action to recover any loss 
sustained by the Legal Aid Fund by reason of any breach of 
the regulations ; that an applicant for legal aid in a criminal 
case might be required to furnish a written statement about 
his means ; and that regulations might be made for obviating 
the need for formal taxation of costs in simple cases. 

The Third Reading was mainly devoted to speeding the 
Bill on its way and to paying tributes to all who had 
collaborated in producing what the Attorney-General rightly 
described as “ an important Bill which accomplishes a much- 
needed and significant social reform.” Among the best 
deserved of such tributes were those to The Law Society and 
its officials and to Mr. Manningham Buller, who has devoted 
the closest attention to the scheme at every stage of its 
development. The debate, however, was not allowed to 
degenerate into mere trumpet-blowing and it was enlivened 
by criticisms from both sides of the House. Most of these 
criticisms followed lines made familiar by previous discussions, 
but there was a most interesting contribution by Mr. Joynson- 
Hicks on the subject of solicitors’ costs. His ‘‘ plain man’s 
guide’ to the various scales is worth quoting. The party 
and party scale, he’ said, gives the solicitor his bread; the 
solicitor and client scale gives him bread and scrape; the 
solicitor and client scale, when paid out of a common fund, 
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gives him bread and butter; the solicitor and own client 
scale gives him bread, butter and jam. An Hon. Member 
interjected “‘ and caviare,” but this, alas, is not our experience. 
Mr. Joynson-Hicks pointed out that under the Bill the aided 
litigant’s solicitor would only obtain 85 per cent. of the 
“bread and butter” scale, a provision based on a recom- 
mendation of the Rushcliffe Committee designed to provide 
the solicitor with half his normal profit costs. He emphasised 
that as overhead expenses had risen since 1945 the solicitor 
would probably not obtain much more than a 5 per cent. 
profit on the whole bill, which was certainly not excessive. 
He did not advocate any increase, but did ask that the 
Government should consider whether the solicitor could not 
be given the option of accepting the party and party costs 
paid by the other side, thus avoiding a complicated taxation 
on a basis unfamiliar to most country solicitors. This, of 
course, is the solution repeatedly advocated in these columns, 
but which has not hitherto been supported in the House. 
Now that we have succeeded in convincing Mr. Joynson- 
Hicks, we hope that at the eleventh hour the Government 
may be convinced also. The arguments for it need not be 
repeated except to say that in our view the inevitability of 
double taxation will prove one of the most powerful factors 
deterring solicitors from volunteering for the panels, and that 
if the suggested solution were adopted the solicitor would 
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always be able to avoid one taxation, and, if party and party 
costs could be agreed, would avoid both. 

Mr. Manningham-Buller again expressed regret at the 
exclusion from the scheme of actions for defamation and 
proceedings before special tribunals. Mr. Julius Silverman 
pointed out that the provisions for aid in criminal cases 
would only work satisfactorily if magistrates granted aid 
more readily than they had in the past, and Lt.-Col. Lipton 
emphasised the heavy responsibilities cast on certifying 
committees and the need for the early implementation of the 
scheme. In the last connection it is regrettable that there is 
no hope of its being put into operation before the summer of 
1950, but in view of the amount of preparatory work which 
can only be completed when the Bill has reached the Statute 
300k, The Law Society cannot be criticised for the delay. On 
the other hand, the Government do seem blameworthy for 
allowing a gap of nearly four years to elapse between the date 
of the Rushcliffe Report and the introduction of a Bill to give 
effect to its recommendation. However, the immediate 
need is to ensure that there is no further hold up and that the 
Bill is duly enacted this session. Before that occurs, however, 
the House of Lords will have an opportunity of making further 
improvements ; as the Commons debates have shown, there 
are still a number of disputable points, and it is to be hoped 
that the wealth of legal talent in the Upper House will give 
equally close attention to them. L.C.B.G. 


CLAIMS AGAINST#THE £300,000,000 FUND 


THE last date for submission of claims against the £300,000,000 
fund set up by the Town and Country Planning Act, 1947, in 
respect of depreciation of land values caused by the Act, is 
the 30th of this month. There are, therefore, less than four 
weeks to go. 

As a result of the recent publicity given by Sir Malcolm 
Trustram Eve, K.C., the Chairman of the Central Land Board, 
to the necessity of claiming by the 30th June (axfe, p. 325), 
there is no doubt that the flow of claimants is greatly 
increasing and many solicitors in the coming few weeks will 
be faced with instructions from clients to submit claims. 
The general subject of claims has already been discussed in 
these pages and the object of this article is to give such help 
as may be possible to a busy solicitor who receives last-minute 
instructions from his client and to draw attention to a few 
points which may require attention. 

The Regulations (S.I.’s 1948 Nos. 902 and 2822) provide for 
claims to be made to the Board within the period ending on 
the 30th June. The expression ‘“‘ made to” is probably 
intended to indicate that the claim must be in the hands of 
the Board, not merely sent off or despatched to them, not 
later than the 30th June, though it might be open to a wider 
interpretation. At any rate, if it is possible, it should be 
arranged that any claim should be delivered to the Board’s 
offices on or before the 30th June. 

As soon as instructions to claim are given, a decision must 
be made as to whether a valuer is to be instructed or not. 
Most valuers are probably busily engaged at present and 
many may well be unable to undertake commitments to 
complete claims before the 30th June. This, however, does 
not, as will be seen, matter greatly and a decision against 
employing a valuer need not be influenced by fear of delay. 

Generally speaking, the submission of a claim form S.1 
with the optional valuation section uncompleted in any way 
by a valuer will not be against the claimant’s interest, for 
the claimant still has every opportunity of objecting later to 
the Board’s provisional determination of the amount of his 
claim (see S.I. 1948 No. 902; 92 Sor. J. 264) and of proceeding 
to arbitration, and he may, if he wishes, engage a valuer to 
assist him at these later stages. Unless, however, a valuer 
is a party to the claim form the Board’s contribution towards 
a valuer’s fees will not be payable, though they may, of 
course, be ordered to pay costs in connection with an 
arbitration, 


One course open to the solicitor with little time left is to 
complete the form S.1, leaving the optional part blank. 


The other course is to advise his client to instruct a valuer. 
If the valuer is able to complete the optional part in time, 
no difficulty arises. If he is not able to do so, the claim form 
should be completed with the exception of the answers to 
the optional questions 26, 27 and 28 and sent to the Board 
with a slip attached reading : ‘“‘ I/We have been retained by 
the claimant to complete the valuation questions by 
31st October, 1949.’’ This slip should be signed by the 
valuer and bear the name and address of his firm. The 
valuer will subsequently be sent a replica of the optional 
part for completion by 31st October, 1949, and, provided this 
is completed by this date, the Board’s contribution towards 
the valuer’s fees will be payable. If by any mischance the 
replica is not completed the claim will still be a valid one, but 
no contribution will be payable. 

The form S.1 should be completed as far as possible, but 
in the case of very late instructions it may not be possible to 
secure all the information in time to lodge the form in time. 
Provided that the form contains the main essentials, e.g., 
name of claimant and identity of land, and is duly signed, it 
does not seem that the claim will be treated as invalid simply 
because all the details of, e.g., outgoings or restrictive 
covenants, are not available. It is, therefore, worth while 
lodging a claim even if it cannot be fully completed. As 
mentioned below, the Board have themselves agreed to accept 
initially incomplete forms in certain special cases. 

Care should be taken to see that the form is signed by the 
claimant, for the Board have stated that an agent’s signature 
(in the case of S.1 forms this appears to include a solicitor) 
will not suffice, except in the case of a large estate where an 
agent is accustomed to act. The Board will also accept a 
general authority from a claimant authorising a professional 
adviser or agent to act for him in the case of several claims, 
and they will accept an authority for a single claim where it 
is impossible (e.g., owing to absence abroad) for the claimant 
himself to sign. 

There are a few matters to which attention should be 
carefully paid while there is yet time. First, mortgagees of 
land which had development value should make sure that 
their mortgagors have made or will make in due time a 
claim. The Central Land Board have adopted the practice 


of notifying mortgagees that a claim has been made wherever 








he 
nd 
an 
CS 
id 
on 
ng 


he 


of 
ch 
ite 
dn 
or 
te 
ve 
te 
he 
r, 
er 
re 
ad 
ve 





June 4, 1949 THE 


the interest of the mortgagees has been disclosed by claiming 
mortgagors on their claim forms. Where a mortgagee has 
received no such notice from the Board, he should at once 
take the matter up with his mortgagor to make sure he 
submits a claim. If the mortgagor will not claim, the Board 
state that they will not reject a claim made by the mortgagee 
in the name of the mortgagor owner, but in this case the 
latter's name should be given in reply to question 1 on 
Form S.1, the questions in the remainder of the form should 
be answered with reference to the mortgagor’s interest, and 
the mortgagee should sign the form “on behalf of’ the 
mortgagor. If a mortgagee and a mortgagor owner both 
submit claims, any contribution by the Board towards 
valuer’s fees will be made to the owner only. Mortgagees 
who do not watch their position in this way may find their 
security very seriously depreciated. 

Second, owners who have applied for a ripe-land certificate 
under s. 80 of the Act on Form L.R.D.1, but have not yet 
received the certificate, should submit a claim on Form S.1 to 
the Board forthwith. This will not prejudice their L.R.D.1 
application. In such a case, the Board state, it is only 
necessary to complete the answers to questions 1, 2, 3, 20 (d) 
and, where relevant, 24 on Form S$.1 and send it to the Board 
with a copy of the answers to questions 1 to 4 on Form 
L.R.D.1 attached. 

Third, charity trustees who have applied to the Minister 
for a direction under s. 85 (5) on Form C.T.C. or for a 
determination under s. 92 (1) of the Act and have not received 
a result should submit a claim on Form $.1 to the Board. 
The Board state that only questions 1-3 and, where relevant, 
23 or 24 on Form 5.1 need be answered and a note added to 
the answer to question 1: “A C.T.C. form is_ being 
submitted ’’ or “ subject to an application under s. 92 (1),”’ 
as the case may be. 

Lastly, attention may be drawn again to the following 
points, though most are probably by now well known :— 

(a) Claims may be submitted in respect of leasehold as 
well as freehold interests. : 
(b) It is vital that claims be submitted in respect of 

““near-ripe ’’ land or single plot owners’ land, otherwise 


SOLICITORS’ 


JOURNAL [Vol. 93] 367 


there will be nothing against which to set off development 

charge when development takes place and heavy financial 

loss will result. 

(c) A claim must be made now, even though there is no 
present intention of developing or re-developing, if 
development value has been lost. 

The impression seems to have been given that to extend 
the date for submission of claims beyond the 30th June 
further legislation would be required. This, however, is not 
so, for the Minister has power, by an amending regulation, to 
postpone further the final date. It is stated that to postpone 
any further the final date would result in insufficient time 
being left to negotiate the claims and prepare the Treasury 
scheme for distribution of the global fund, so that payment 
could not be made by Ist July, 1953, the last date allowed 
by the Act for payment, save in exceptional cases. It seems 
likely, however, that despite all the publicity given to the 
necessity for claiming by 30th June, hundreds of potential 
claimants will not have claimed, and it is probable that 
numbered among these will be the cases of greatest hardship, 
namely, persons of small means who have bought building 
plots. The Act and its effect, however simply publicised, is 
too complicated for the ordinary layman to understand, and 
it is not till he comes up against hard facts in the shape of a 
development charge or the compulsory purchase of his land 
at existing use value that he realises he has lost something. 
No doubt, therefore, many clients will have to be told after 
30th June that they are too late. It does seem reasonable, 
however, that the Minister, if the claims received by 
30th June still remain very many fewer than the total 
expected, should make a further regulation postponing the 
final date again, at any rate for those cases of proved hardship 
where there is some reasonable excuse for failing to under- 
stand the position. The Act does in fact contemplate that 
there may be late payments, for the proviso to s. 05 (2) 
enables stock to be issued in satisfaction of a payment alter 
Ist July, 1953, if the amount of any payment has not been 
fixed by them. Hope should, therefore, not be entirely 
abandoned if instructions are received after 30th June in a 
case of great hardship. 

R.N. D. H. 


MATRIMONIAL PRACTICE NOTES—V 


X. DESERTION WITHOUT CAUSE 


“é ’ 


In all matrimonial proceedings “ desertion” and “ desertion 
without cause ’’ mean the same thing, whether the offence is 
relied upon to secure relief or to operate as a discretionary 
bar to relief claimed by the other party. It is, therefore, the 
duty of the party alleging desertion to adduce evidence of 
circumstances in which there is no reasonable cause for 
permanent separation (see 93 SoL. J. 330) and it is the 
duty of the court to exercise its discretion in granting or 
refusing a decree in a suit for dissolution or judicial separation 
founded on adultery or cruelty, if it finds that the petitioner 
has without reasonable excuse deserted, or has without 
reasonable excuse wilfully separated himself or herself from, 
the other party before the adultery or cruelty complained of 
(Matrimonial Causes Act, 1937, s. 4, proviso). The same 
proviso also makes conduct conducing to desertion a 
discretionary bar to a petition founded on desertion. 

It is not now intended to discuss the distinction between 
“ desertion”’ and “ wilful separation,’’ except to mention 
that in the former an intention of permanence must be 
present, or to consider the nature of ‘‘ conduct conducing ” 
beyond saying that it may be a contributory, as distinct from 
the effective, cause (Parry v. Parry |1896) P. 37), but to deal 
with some practical examples of conduct which has been held 
to be just or reasonable cause for separation. For convenience, 
the party alleging desertion will be referred to as the petitioner. 

The petitioner’s adultery gives the other spouse good cause 
for withdrawal or for refusing to return, provided that it has 
not been condoned or connived at and was not conduced to by 


the respondent. But the adultery must have been the 
effective, or at least a contributory, cause, and if the respondent 
was unaware of it or uninfluenced by it, the desertion may still 
be without cause (//erod v. Herod |1939} P. 11). The peti- 
tioner’s adultery will, of course, remain as a discretionary 
bar, in any circumstances, and must be disclosed when seeking 
a decree. 

It will not avail the petitioner to show that adultery has 
ceased and that he or she has since made a genuine ofter to 
resume cohabitation (Everitt v. Everitt (1949), 93 SoL. J. 286, 
disapproving Lodge v. Lodge (1890), 15 P.D. 159). 

Even if the respondent cannot prove adultery by the 
petitioner, it is sufficient if the petitioner’s conduct caused the 
respondent to hold a reasonable belief that adultery had been 
committed (Glenister v. Glenister |1945| P. 30, and see also 
Everitt v. Everitt, supra), but the respondent’s — belief 
is not a reasonable one if a competent court has already 
found that adultery has not been committed (James v. James 
(1948), 92 So. J. 126). 

The petitioner’s uncondoned cruelty, if an effective cause of 
withdrawal, similarly prevents the separation from being 
desertion. 

In addition, however, to these two matrimonial offences, 
properly so called, other kinds of conduct may be pleaded by 
the respondent if they are so grave that they have rendered it 
‘practically impossible for the spouses to live together ” 
(Oldrovd v. Oldrovd {1896) P. 175). This definition seems rather 
to beg the question, and is best explained by illustration 
from specific cases. Thus grossly indecent behaviour not 
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amounting to adultery (Haswell v. Haswell and Sanderson 
(1859), 1 Sw. & Tr. 502), extravagance endangering the 
parties’ financial position (G. v. G. [1930] P. 72), false charges 
of an unnatural offence (Russell v. Russell |1895| P. 315), 
habitual drunkenness (Fisk v. Fisk (1920), 36 T.L.R. 248), 
demands for sexual relations of a kind known to be regarded 
by the respondent as revolting (Holborn vy. Holborn \1947 
1 All E.R. 32), and wilful refusal of intercourse (Synge v. 
Synge {1901} P. 317) have all been accepted as reasonable 
causes for withdrawal. 

On the other hand, frivolity or improper behaviour not 
amounting to indecency or adultery, premarital misconduct, 
intemperance, distasteful habits and the refusal of intercourse 
owing to repugnance, are only some examples of conduct which 
has been held an insufficient cause for desertion. 

There is some authority for saying that, if the cause is a 
lesser one than adultery or cruelty, the petitioner may still 
succeed on proving penitence and reform (see Thomas v. 
Thomas {1924| P. 194, and Holborn v. Holborn, supra). 

XI. CONSTRUCTIVE DESERTION 

It does not necessarily follow that conduct justifying 
withdrawal will enable the withdrawing party to turn the 
tables and set up constructive desertion. The two conceptions 
have so far remained on distinct but parallel lines, which, as 
is well known, only meet at infinity. In this matter, however, 
infinity may be identified with the House of Lords, and their 
lordships have already thrown out a hint that they would 
welcome the litigant who cares to challenge a finding of 
constructive desertion before them. “On some future 
occasion it may be necessary that this House should consider 

. whether there is sufficient warrant for the doctrine of 
constructive desertion which from time to time seems to have 
found favour ” (Weatherley v. Weatherley |1947| A.C. 628). 

But, returning to earth and to the authorities as they stand 
at present, one may say that, essentially, constructive 
desertion only differs from desertion of the ordinary kind in 
that the innocent spouse leaves the guilty one. The same 
elements of intention to bring the matrimonial consortium 
permanently to an end and of actual separation must be 
present before it can exist. 

In the simple case where a husband expressly orders 
his wife to leave him permanently (see Graves v. Graves (1864), 
3 Sw. & Tr. 350; Thomas v. Thomas, supra), the question 
whether the desertion is constructive or not is merely 
academic. Difficulties only arise when the guilty party’s 
intentions have to be deduced from conduct which is alleged 
to have driven the other away. 

Such conduct must be of a grave and convincing character, 
amounting to acts of expulsion done with the intention of 
bringing the matrimonial consortium to an end (Buchler v. 
Buchler (1947), 91 Sov. J. 99). If the conduct is not of such 
gravity, or is not done with such intention, it is insufficient, 
even though the innocent party has threatened to leave unless it 
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FORMAL REQUIREMENTS 


LIKE certain other contracts, most leases depend for their 
validity on their form. The formal requirements in regard to 
leases are to be found scattered over a few sections of the 
Law of Property Act, 1925, but as these sections are re-enact- 
ments of earlier legislation (the Act, like the other property 
legislation of 1925, being a consolidating measure), neither 
the sections taken as a whole nor those parts of them dealing 
specifically with leases appear in a logical order. The result, 
as I at least have sometimes found, is that while the main 
requirements are well known, it is not easy to give a concise 
account of their effect. 

Taking the provisions in question in the order in which 
they appear, s. 52 (1) of the Act provides that all conveyances 
of land or of any interest therein are void for the purpose of 
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ceases and the other has replied, “ If you don’t like it you 
can clear out ”’ (¢bid.). 

But if conduct of the required gravity is established the 
necessary intention may be readily inferred, since no one can 
be heard to say that he did not intend the natural and 
probable consequences of his acts (Sickert v. Sickert (1899| 
P. 278). Further, if the natural and probable consequences 
are that the other party leaves home, an intention to expel 
must be inferred, whatever the guilty party’s real intentions 
may have been (Edwards v. Edwards (1948), 92 Sot. J. 98). 

So much for the principles. It is, however, difficult to 
find many examples of conduct which has been held to be of 
sufficient gravity. In many of the older cases it consisted of 
a husband’s refusal to give up an adulterous association, and 
the resultant desertion, having subsisted for two years, 
provided the additional ground for divorce which was then 
essential. Other cases show conduct which would now be 
interpreted as cruelty. 

A finding of constructive desertion was upheld by the 
Divisional Court in Edwards v. Edwards, supra, where the 
husband was guilty of violent behaviour, foul language and 
assault ; but it is probable that the wife’s case was presented 
as one of constructive desertion because she was unable to 
make out a case of persistent cruelty. In Winnan v. Winnan 
(1948), 92 SoL. J. 688, the husband left home because the 
wife filled the house with cats and declared that she preferred 
their company to his (see 93 Sor. J. 297), but her previous 
behaviour made it fairly easy to deduce an animus deserendi. 

Instances of insufficiently grave conduct are: conviction for 
incest and indecent assault (Boyd v. Boyd (1938), 82 Sor. J. 912, 
but this case was disapproved in Edwards v. Edwards, supra) ; 
husband’s too familiar, though innocent, relations with a 
pigman (Buchler v. Buchler, supra); neurotic behaviour 
(Leng v. Leng (1946), 90 So. J. 630). 

One would like to see an authority for the proposition that 
a wife’s wilful refusal of sexual intercourse, complete or partial, 
if found as a fact to have led to such unhappy relations that 
the husband was not merely justified in leaving home but left 
as a natural consequence, must be presumed to show an 
intention to expel the husband, but one would search in vain. 


Supplementary Notes 

1. The expression “ matrimonial cause’ in the Legal Aid 
and Advice Bill is now defined in an amendment made by the 
Standing Committee so as to exclude proceedings before the 
justices, and no such proceedings will therefore be handled 
by Divorce Units (see Note I, 93 Sor. J. 211). 

2. A practice direction given on 7th March, 1949, explains 
the one dated 12th January, 1949, referred to in Note IV, 
93 Sor. J. 262, by saying that, provided a full and accurate 
record is made in the court register, it is not necessary for 
justices to draw up a formal order of dismissal unless required 
to do so by a party for an appeal or for other legitimate 
purposes (see also [1949] W.N. 128). E. T. E. M. 


FOR VALIDITY OF LEASES 


conveying or creating a legal estate unless made by deed. 
Subsection (2) of this section contains a number of necessary 
exceptions to this general rule, and one of these excepts leases 
or tenancies or other assurances not required by law to be 
made in writing. The law referred to in this provision, which 
replaces a section of the Real Property Amendment Act, 1845, 
is the much earlier Statute of Frauds, certain provisions of 
which have now been re-enacted (with a few amendments of 
no great consequence) in ss. 53 and 54 of the Law of Property 
Act, 1925. 

Section 53 (1) provides, inter alia, that subject to the 
provisions thereinafter contained with respect to the creation 
of interests in land by parol, no interest in land can be created 
or disposed of except by writing signed by the person creating 





ou 


he 
an 
nd 
9 | 
eS 
el 
ns 


to 
of 


e 


pe 





June 4, 1949 THE 


or conveying the same, or by his agent thereunto lawfully 
authorised in writing, or by will or by operation of law. 
Then, finally, s. 54 provides that all interests in land created 
by parol and not put in writing and signed by the persons so 
creating them (or by their agents) have the force and effect of 
interests at will only, notwithstanding that consideration may 
have been given for the same ; but nothing in the foregoing 
provisions of the Act (a reference to ss. 52 to 54 of the Act) 
is to affect the creation by parol of leases taking effect in 
possession, provided that (a) the term does not exceed three 
years, and (b) the lease is made at the best rent which can 
reasonably be obtained without taking a fine. A power to 
extend the term, if that is initially limited to a period not 
exceeding three years, does not deprive the lease of the 
statutory advantage accorded to parol leases. 

These are the provisions which lay down the formal require- 
ments of leases, and taken individually they are clear enough. 
There has, in fact, been very little case law required to bring 
out the full meaning of any of these sections, and the only 
judicial gloss of any importance that I can think of in this 
connection is the rule, enunciated in Rawlins v. Turner (1699), 
1 Ld. Raym. 736, that in order to come within the exception 
stated in s. 54 in favour of leases for a term not exceeding 
three years, the term must commence with the date of the 
agreement ; and this would in any case appear to be the plain 
meaning of the statute when the additional requirement that 
such leases must take effect in possession is borne in mind. 
The difficulties reside not in the language but in the arrange- 
ment of the provisions, which is such that, for some purposes 
at least, it is easier to grasp their full effect if they are read 
in the reverse order to that in which they appear in the Act. 

If a lease is created by word of mouth, which, for some 
reason (for example, by reason of the length of the term), 
does not fall within the validating exception of s. 54 (2) of the 
Act, the immediate effect is to bring s. 54 (1) into operation, 
with the result that the lease has the force of an interest at 
will only (subject, of course, to any other remedy which either 
party mav have to convert that interest into a legal interest 
under the doctrine of part performance ; see s: 55 (d)). But 
that is not the only effect, since s. 52 (1) also applies to a 
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parol lease not falling within the statutory exceptions, and the 
result is that the lease in question is void for the purpose of 
creating a legal estate because it lacks the requirement laid 
down by that subsection in that it has not been made by deed. 
Unless, therefore, the lease has been registered as a land 
charge (e.g., as an estate contract if it is in the form of an 
agreement for the creation of a lease), a purchaser for value 
of the reversion will take free of the lease. 

In this connection the relation of the requirements of 
ss. 52 and 53 is not at first sight easy to understand. The 
former, in general, requires conveyances of land to be made 
by deed, the latter seems to require no more than writing. 
The apparent inconsistency of these provisions is explained if 
it is recalled that s. 53 is the earlier provision, in point of 
date, and the requirement of s. 52 was intended to be 
cumulative and not substitutionary in its effect. Moreover, 
even as they stand to-day, there is a distinction between the 
two sections which shows that the aim of the Legislature was 
not the same in 1845 and in 1077: s, 52 requires a deed for 
the creation or conveyance of a legal estate, and makes void 
all transactions which do not conform to its requirements, 
whereas s. 53 contains no sanction in itself, and for this 
purpose must be read together with s. 54 (1), under which 
interests in land created or disposed of by parol take effect 
as interests at will. 

The provisions of ss. 52 to 54 of the Law of Property Act, 
1925, are not the only statutory provisions dealing with 
formal requirements in regard to leases. Section 42 of the 
Settled Land Act, 1925, contains a code regulating the 
granting of leases by a tenant for life or statutory owner 
under that Act, to which the powers of leasing of persons in 
those positions are subject ; and the powers of trustees for 
sale in this respect are precisely similar. But these special 
cases apart, the provisions with which this “‘ Diary ”’ has dealt 
are all that have to be considered when the validity of a lease 
from the point of view of its formal requirements is in question, 
and if the historical background to this legislation is kept in 
mind many of its apparent difficulties resolve themselves 
without further trouble. 

“ASG 


TESTS OF EXCLUSIVE POSSESSION 


RECENT editions of two standard works on the law of landlord 
and tenant contain editorial observations in these terms : 
“The question whether a lodger has exclusive occupation 
sometimes proves a very difficult one, as examination of 
the above-mentioned cases [some ten decisions are cited] 
will show. It is to be noticed that both Sir George Jessel, 
in Bradley v. Baylis, and Romer, L.J., in Kent v. Fittall, 
found it impossible to give an exhaustive test ’’; and “ It 
should be remembered that the change in the mode and 
frequency of underlettings which has occurred in recent 
years may alter the value of criteria of control in these 
decisions |six in number}.” The first-mentioned observation 
is made by the learned editors of “ Hill and Redman,” 
26th ed., the other by the learned editor of “ Foa,” 9th ed., 
and may well reflect his experience as a county court judge. 
The soundness of both may be said to have been demon- 
strated by the recent case of Honig v. Redfern (The Times, 
12th May, 1949) which, like most of the decisions alluded to 
in the above notes, did not arise out of any dispute between 
parties to a contract but the result of which depended on 
whether some contract created the relationship of landlord 
and tenant or the relationship of landlord and lodger. The 
proceedings were an appeal by Case Stated against a con- 
viction under the Aliens Order, 1920, as amended by the 
Aliens (No. 2) Order, 1945. This legislation, when dealing 
with the registration of aliens, affects premises defined as 
follows: ‘premises whether furnished or unfurnished 
where lodging or sleeping accommodation is provided for 
reward.” The keeper of such—defined as any person who 


for reward receives any other person to lodge in the premises 
is bound to require every alien of sixteen er over who is staying 
in the premises to furnish him with a signed statement, 
and to keep a register of lodgers. The appellant owned 
premises in Limehouse, the ground floor of which he let to a 
seamen’s club and the rest of which he let out as furnished 
rooms on weekly “ tenancies ’’ (this expression, used in the 
statement of findings, does seem to beg the question). Each 
grantee—to use a neutral expression—had a separate lock 
on his door and the appellant visited the premises only to 
collect what 1 had better call the monetary rewards, and did 
not even take upon himself the cleaning of staircase and 
sanitary accommodation which the grantees used in common. 
He kept no register and the convictions against which he 
appealed, arising out of the occupation of two rooms by a 
Chinese couple, were based on Rodda v. Godfrey (1926), 
42 T.L.R. 473. 

The Divisional Court allowed the appeal, distinguishing 
Rodda v. Godfrey, supra, in that the unsuccessful appellant 
in that case had employed a manager and thus retained 
possession. But the “ general test,’’ according to the judg- 
ment delivered by Lord Goddard, C.J., was that if the owner 
of a house allowed other people to live in it, and he himself 
lived in the house or managed it by himself, the other people 
were lodgers; otherwise, they were tenants. 

It will be noted that this test is described as a general 
one only, and most of us on reading it will have thought of 
the numbers of house-owners or lessees of houses who in 
recent times have converted their properties into flats (the 
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degree of conversion may, of course, vary) in one of which the 
owner resides, This was probably one of the phenomena present 
in the mind of the editor of “ Foa’’ when he wrote the observa- 
tion set out earlier. The occupants of the other flats would, 
I think, in most cases resent being characterised as lodgers. 
The general test, as the learned Lord Chief Justice 
mentioned, had been laid down in connection with election 
and rating cases. Both Bradley v. Baylis (1881), 8 Q.B.D. 195 
(C.A.), and Kent v. Fittall {1906) 1 K.B. 60 (C.A.), mentioned 
above, concerned franchise, the substantial question in each 
being whether an occupier of part of a house was an inhabitant 
occupier of a dwelling-house as a tenant, or merely a lodger, 
for the purposes of the Parliamentary and Municipal 
Registration Act, 1878, s. 5 (in both cases), and the Repre- 
sentation of the People Act, 1884 (second case only). Bradley 
v. Baylis is reported with two other decisions and the report 
takes up over thirty pages. It was held that if a landlord 
resided in the house and had a general control over it, the 
claimant, though he might have a key to the outer door, was 
but a lodger ; but if a landlord did not live on the premises 
and did not interfere with it in any way, personally or by his 
servants, then, though passages and staircases were not 
demised (“‘ not the usual way of letting,” said Jessel, M.R.), 
he was entitled to be put on the householders’ list. Kent v. 
Iittall, however, indicates my reason for italicising the word 
“and ”’ where it occurred in the last sentence; for in this 
case it was laid down that residence of the landlord on the 
premises was not necessarily inconsistent with dwelling-house 
franchise rights of the inmates. Each of the learned judges 
deciding the earlier case, Collins, M.R., pointed out, coupled 
his reference with some statement indicating control by the 
landlord, “‘ and it seems to me that the question treated as 
vital by all the judges is that of control.’’ So while the 
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residence of the Jandlord in the house raised a presumption 
that the inmate is a lodger, in the absence of any evidence of 
control or right of control the inference should be that the 
relationship is that of landlord and tenant. This case, then, 
emphasises that the test “ if he lived in the house or managed 
it by himself ’’ is but a general test. The result of Honig v. 
Redfern demonstrated, to her satisfaction as regards obligation 
to sign a register, that one Mrs. Su Ching held one of the two 
varieties of estates in land permitted by the Law of Property 
Act, 1925, s. 1 (1), namely, a term of years absolute as defined 
at the other end of that statute (s. 205 (1) (xxvii)) ; but while 
she and her husband Mr. Ching Su Ching may not be interested 
in the incidence of rates or right to vote, the decision also 
implies that the appellant was not responsible for their property 
on the premises (see Scarborough v. Cosgrove |1905| 2 K.B. 
805 (C.A.)). 

Bradley v. Baylis and Kent v. Fittall alone point to “ change 
in the mode”’ if not in “ the frequency ” of underlettings, 
and of course experience of the Increase of Rent, etc., 
Restrictions Acts (even in the Neale v. Del Soto group of cases 
it was only fleetingly suggested, by MacKinnon, L.J., in 
Cole v. Harris \1945| K.B. 474 (C.A.) that the sharing agree- 
ment did not create a tenancy, but was an agreement to take 
in a lodger) has shown that what Sir George Jessel considered 
‘not the usual way of letting ’’ has become common indeed. 
It is, incidentally, interesting that only a few months after 
adjudicating in Bradley v. Baylis the learned Master of the 
Rolls described, in the course of his judgment in Yorkshire 
Insurance Co. v. Clavton (1881), 8 O.B.D. 421 (C.A.) (an 
inhabited house duty case), blocks of flats as an innovation : 
‘‘ in modern times a practice has grown up of putting separate 
houses one above the other, etc.” 


R. B. 


HERE AND THERE 


SPORTING TRADITION 
“Hr was an excellent sportsman at the time of witch I write ; 
he kept a pack of harriers, and on one occasion we started at 
6.30 with them, killed a hare after a fair run, returned to breakfast 
at 9.30 and an hour later... went out partridge shooting, killing 
twelve brace. Mr, , who was then seventy years of age, 
went home to lunch and sought rest in reading a Greek play 
with his third son... This was a typical day.’” Whose grand- 
father was ¢hat written about ? An ornament of the legal world ? 
A member of the Government ? Or both? Try again. Here 
is a letter from the grandson himself to his father: ‘‘ Yesterday 
| had a race with Mr. Elwell. It was awful fun ; we fair galloped 
for all we could go and Nipper (whom you must thank Uncle for) 
beat Eighteen by two and a half lengths and I could hardly 
pull him up for about 150 yards.”’ Got it yet? No? Well, 
it’s Sir Stafford Cripps. I was reminded of that other person 
behind the public personality when I read that, addressing 
farmers at a Rogation Service at York, he told them that he spent 
much of his time in early youth walking and riding round the 
farm with his father or his father’s bailiff; only after the first 
war did he realise his ambition to farm himself, but before the 
second war he had to relinquish his farming under pressure 
of other activities. Perhaps he has lost his way among those 
other activities. Perhaps his real vocation was not to be 
Chancellor of the Exchequer, still less to fill the role allotted to 
him by Sagittarius :— 
“Next Cripps, a St. Just, with a breast of ice, 
Antithesis of native British bonhomie, 
I:xacting economic sacrifice, 
Armed with the Fabian Book of Deuteronomy.” 

Perhaps here is a Minister of Agriculture manqué, a farmer at 
heart among the farmers, more genial than he could ever be as 
the tutelary god of the British Treasury, though maybe with a 
shade less of hearty robustness than Cobbett riding the shires. 


HEREDITARY POINTERS 


Or, if not Minister of Agriculture, can it be that after all his 
heredity meant him for the law and that his proper vocation 
(like Lord Simon’s, if one may say so) was not to desiccate as 
Chancellor of the Exchequer but to blossom as a great Lord 
His remoter ancestors were squires in the Cotswolds 


Chancellor ? 


but for two generations before him law was grafted onto that 
stock. His grandfather, the gentleman who could hunt a hare 
before breakfast and go off partridge shooting after, was in his 
day (the bright, golden mid-Victorian day) a Queen’s Gounsel 
and a busy practitioner at the Parliamentary Bar, where he 
constantly represented the Metropolitan Board of Works and the 
great railway companies, then rushing in carefree happiness all 
over England, unwitting and unprescient of the eventual shadow 
of British Railways and the Railway Executive, their ultimate and 
unguessed terminus. He was also Chancellor of the Diocese of 
Oxford, an acknowledged authority on ecclesiastical law and 
author of a standard work on “‘ The Laws of the Church and 
Clergy.”’ Charles Alford, his third son, followed him to the 
Parliamentary Bar, té the silk gown, to the Chancellorship of the 
Diocese of Oxford, to legal authorship (Cripps on Compensation) 
but beyond that his life took a turn of its own. In 1895 he 
entered Parliament as a Tory. In 1914, with Asquith, Prime 
Minister, and Haldane, Lord Chancellor (they had all three been 
called to the Bar in 1877 and taken silk in 1890), he accepted 
a peerage at the hands of the Liberals, carrying to the Lords 
the name of his family estate at Parmoor in Buckinghamshire. 
Finally, completing his leftwards pilgrimage, he took Labour 
office under Ramsay MacDonald as Lord President of the Council 
in 1924. 
BACK TO THE LAND 

So, looking back on the branches of the family tree rooted in the 
little world of Parmoor on the top of the Chiltern Hills, small 
wonder if the Chancellor of the Exchequer, like Henry VI watching 
the Battle of Wakefield, sighs for the sweets of a rural life. 
Indeed, it might well have been his own imagination that drew 
the comparison of 


““... the shepherd’s homely curds, 
His cold, thin drink out of his leather bottle, 
His wonted sleep under a fresh tree’s shade 
All which secure and sweetly he enjoys 
Is far beyond a prince’s delicates, 
His viands sparkling in a golden cup, 
His body couched in a curious bed, 
When care, mistrust and terror wait on him.’ 


It seems too bad to have the care when one has no taste for 
the ‘‘ delicates.”’ Ricuarp Rox: 
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NOTES OF CASES 


HOUSE OF LORDS 
MARINE INSURANCE: WAR RISK 
Pesquerias y Secaderos de Bacalao Espaiia S.A. v. Beer 


Lord Porter, Lord Simonds, Lord du Pareq, Lord Normand, and 
Lord Morton of Henryton. 8th April, 1949 

Appeal from the Court of Appeal. 

The appellants, a fishing company carrying on business in 
Spain, insured their steam trawlers only “ to cover . . . damage 

. caused by strikes... riots or civil commotions .. . 
excluding war risk...’ During the Spanish Civil War in 
1936 armed men seized four of the trawlers and made off with 
them. One was later sunk by the Nationalists, and the three 
others were requisitioned by them. When the three vessels were 
returned to the company they required reconversion for fishing 
purposes. The company claimed to be indemnified under the 
policy for the loss thus incurred. Atkinson, J., found that the 
seizures were malicious acts and not the consequence of hostilities, 
and gave judgment for the company. The Court of Appeal 
reversed that decision, holding that civil war was in progress 
and that the exclusion clause applied. The company appealed. 
The House took time for consideration. 

LorbD PoRTER—the other noble lords concurring in dismissal 
of the appeal—said that a civil war was clearly going on. He 
could not accept the view that the mass exodus made possible by 
seizure of the ships rendered the seizure not an operation of war 
because it included a large number of civilians. Had the ships 
been filled with private citizens escaping from justice or even 
from the enemy forces, it would have been necessary to consider 
that argument. On the evidence, however, the passengers 
included elements of the army with their arms and supplies for 
the evacuated troops ; and the removal of the ships themselves 
effected an important gain for future defence, and avoided a 
dangerous addition to the enemy’s forces. The argument that 
civil war was not excepted from the risk on the ground that the 
words “‘ war risk ’’ did not include war between nationals of the 
same country was contrary to Curtis & Son v. Mathews [1919] 
1 K.B. 425. Appeal dismissed. 

APPEARANCES: Siy Robert Aske, K.C., Sir Valentine Holmes, 
K.C., and A. J. Hodgson (Thomas Cooper & Co.) ; Pritt, K.C., 
and E£. W. Roskill (Ince & Co.). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


NEGLIGENCE: LOADED LORRY IN SHED 
Connelly v. A. & W. Hemphill, Ltd. 


Lord Simonds, Lord du Parcq, Lord Normand and 
Lord Morton of Henryton. 8th April, 1949 


Appeal from the Second Division of the Court of Session. 


Cement in bags was being unloaded from a ship into a shed. 
The defendants’ motor lorry was drawn up between two “‘ stows ”’ 
of bags in the shed. While the plaintiff, a dock labourer, was 
manoeuvring a hand truck in the restricted space between the 
lorry and one of the stows, the defendants’ driver without 
warning drove the lorry forward, and one of its wheels passed 
over the plaintiff's foot. The Lord Ordinary (Lord Birnam) 
<lismissed the action, holding that it was a case of pure accident 
for which no blame attached to anyone. The Second Division 
affirmed that decision, and the plaintiff now appealed. The 
House took time for consideration. 

LorD SimonpDs—the other noble lords concurring in dismissal 
of the appeal—said that the plaintiff had suffered his mishap 
because, through inadvertence, he had placed his foot immediately 
in front of the rear wheel of a stationary lorry which stood fully 
loaded and, as he knew, ready at any moment to be driven off. 
No liability could attach to the driver or his employers unless he 
was under a legal duty to give warning to the plaintiff that he 
was about to drive off. He was under such a duty only if he 
knew or ought reasonably to have known that danger to others 
might result if he did not do so. On the evidence, he neither 
knew nor could reasonably have known of any danger to others. 
He was therefore under no duty to give warning, and was guilty 
of no negligence. Appeal dismissed. 

APPEARANCES: Walker, K.C., and I’. Duffy (both of the 
Scottish Bar) (O. H. Parsons, for Herbert Macpherson, S.S.C., 
Edinburgh, and L. & H. Lawrence, Glasgow) ; McDonald, K.C., 
and FR, A. Bennett (both of the Scottish Bar) (Dennes & Co., for 
Simpson & Marwick, W.S., Edinburgh). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.) 


COURT OF APPEAL 


OVERPAYMENT TO EMPLOYEE: LOCAL AUTHORITY’S 
RIGHT TO REPAYMENT 


Larner v. London County Council 


Lord Goddard, C.J., Denning, L.J., and Birkett, J. 
11th April, 1949 

Appeal from Southwark County Court. 

The plaintiff was employed as an ambulance driver by the 
London County Council from April, 1937, until 1942, when he 
joined the Royal Air Force. While he was so serving, the council 
made up the difference between his service pay and the amount 
which he would have earned as an ambulance driver. It was 
conceded that there had been an overpayment. When the 
plaintiff resumed his employment with the council they began 
to recoup themselves by deducting 10s. a week from his wages. 
They had already deducted £22 10s. £52 10s. had been agreed 
as being the total sum overpaid. The plaintiff brought an 
action claiming the £22 10s. The county court judge dismissed 
the action but gave judgment for the council on their counter-claim 
for the balance of £30. The plaintiff appealed. (Cur. adv, vult.) 

DENNING, L.J., delivering the judgment of the court, said that 
it had been the duty of the plaintiff to let the council know what 
his service pay was, and keep them informed of any changes. 
Most of the other 7,000 or 8,000 employees of the council on 
war service had done so quite regularly, but the plaintiff had 
not. The council had relied on information received from the 
Royal Air Force, but it had only been given on request and was not 
always accurate. The overpayment was not due to carelessness 
on the part of the council. Were they entitled to recover the 
sums overpaid ? The overpayment was due to a mistake ot 
fact as to the amount of the plaintiff's service pay. It was 
argued that the payments were voluntary and not made in 
discharge of any legal liability, and could not, therefore, be 
recovered, reliance being placed on the dictum of Bramwell, B., 
in Atken v. Short (1856), 1 H. & N. 210, at p. 215. That dictum, 
as Scott, L.J., pointed out in Morgan v. Ashcroft (1938) 1 K.B. 49, 
at pp. 73, 74, could not be regarded as an exhaustive statement 
of the law. The council had resolved, under statutory authority, 
to pay all their men who went to the war the difference between 
their war service pay and their civil pay. They, by their resolu- 
tion, for good reasons of national policy, had made a promise 
to their men which they were in honour bound to fulfil. The 
payments were not mere gratuities : they were made as a matter 
of duty (National Association of Local Government Officers v. 
Bolton Corporation [1943] A.C. 166). There might, in strictness, 
be no consideration for the promise, but that did not matter : 
it was not a question of enforcing the promise by action, but 
of recovering overpayments made in the mjstaken belief that 
they were due under the promise. The plaintiff was bound to 
repay them unless he had changed his position for the worse 
because of them. It was said that he had done so because the 
money had been spent. That defence of estoppel or change of 
circumstances must not be extended beyond its proper bounds. 
In Skyring v. Greenwood (1825), 4 B. & C. 281, and Holt v. 
Markham [1923] 1 K.B. 504, there had been a breach of duty 
by the paymaster and none by the recipient ; but if, as here, the 
recipient was himself at fault and the paymaster was not, the 
recipient clearly could not escape liability by saving that he had 
spent the money. If the plaintiff had done his duty, the mistake 
might not have been made. It would be strange if anyone 
who neglected his duty were to be allowed to keep his gain. 
Appeal dismissed. 

APPEARANCES: P. M. O'Connor (Foss, Bilbrough, Plaskitt 
and Co.); H. V. Lloyd-Jones (J. H. Pawlyn). 


(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


SALE OF GOODS: MEASURE OF DAMAGES 
Victoria Laundry (Windsor), Ltd. v. Newman Industries, Ltd. 
Tucker, Asquith and Singleton, L.JJ. 12th April, 1949 

Appeal from Streatfeild, J. (92 Sor. J. 617). 

The plaintiffs, a laundry company, required a new boiler in 
connection with a proposed extension of their business. In 
January, 1946, the defendants, who were not boiler experts, 
happened to have a boiler for disposal, which, in January, 1946, 
they agreed to sell to the plaintifts for 42,150. The defendants 
were told that the plaintiffs required the boiler for use in their 
business, but not in what manner it would be used; nor were 
they told until April, 1946, that it was urgently required, 





372 THE 


Delivery was arranged to take place on 5th June, 1946. Owing 
to a mishap during preparation of the boiler for delivery it was 
not delivered to the plaintiffs until 7th November, 1946. The 
plaintiffs brought this action claiming in respect of the breach 
of contract damages to include the sum representing loss of 
profits between 5th June and 7th November. Streatfeild, J., 
refused to include in his award of damages any sum for loss 
of profits (1) because the defendants had not been told of the 
function which the boiler was to fulfil, and (2) because it was 
only a part of the profit-making plant. The plaintiffs appealed. 
(Cur. adv, vult.) 

AsguitH, L.J., giving the judgment of the court, said that 
the special circumstances on the non-communication of which 
the judge had relied seemed to have included (1) that delay 
in delivering the boiler was going to lead necessarily to loss of 
profits. The true criterion, however, was not what was bound 
necessarily to result, but what was likely or liable to do so. 
That was amply conveyed to the defendants by what was com- 
municated to them, plus what was patent without express 
communication, (2) That the plaintiffs needed the boiler to 
extend their business. It was not necessary for the defendants 
to be specifically informed of that as a condition precedent 
to their being liable for loss of business. Reasonable persons 
must be taken to foresee, without any express intimation, that 
a laundry which, at a time when there was a famine of laundry 
facilities, was paying £2,000-odd for plant for immediate use 
would be likely to suffer in pocket from five months’ delay in 
dehvery of that plant. As for Streatfeild, J.’s second reason, there 
was no intrinsic magic, in the present connection, in the whole as 
against a part. The fact that a part only was involved was only 
significant in so far as it bore on the capacity of the supplier to 
foresee the consequences of non-delivery. Ifthesupplier knew that 
its non-delivery would have the same effect as non-delivery 
of the whole, his liability would be the same as if he had 
defaulted in delivering the whole. Hadley v. Baxendale (1854), 9 Ex. 
347n, British Columbia Sawmills v. Nettleship (1868), L.R. 3 C.P. 
499, and Portman v. Middleton (1858), 4C.B. (N.s.) 322, were all cases 
in which, through want of a part, catastrophic results had ensued ; 
but in each the defendants were absolved from liability because 
there had been nothing to convey to them that want of the 
part would stultify the whole business of the plaintiffs. There 
was no resemblance between those cases and the present. The 
issue would be referred to an official referee to assess the damages 
in consonance with the court’s decision. Appeal allowed. 

APPEARANCES: Beney, K.C., and John Davidson (Kenneth 
Brown, Baker, Baker); Paull, K.C., and A. J. Hodgson 
(Braikenvridge & Edwards) ; Caplan (J. G. Bosman, Robinson and 
Co.) (third parties). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law. 
JUDGMENT DEBT PAYABLE BY INSTALMENTS: 
COMMITTAL ORDER IN DEFAULT 
Barefoot and Another v. Clark 
Somervell and Evershed, L.J J., and Wynn Parry, J. 
12th April, 1949 

Appeal from Reading County Court. 

The plaintiffs in an action of tort obtained judgment for £30 
against the defendant, a married woman. She failed to pay 
the debt, whereupon, on the plaintiffs’ judgment summons, 
the county court judge made an order for her committal to 
prison for fourteen days, the order not to be put into force if the 
sum due were paid into court by instalments of 42 a month, 
the first payment to be made on 16th January, 1949, The 
defendant appealed. 

SOMERVELL, L.J., said that the court would not interfere 
with the county court judge’s order unless satisfied that he had 
not applied the right principle of law. The leading case on the 
construction of s. 5 of the Debtors Act, 1869, was In re a_] udgment 
Debtor (1935), 51 T.L.R.524, where Luxmoore, J., said first that it 
was unusual to make a committal order except on default in pay- 
ment on an order for payment by instalments. Here the county 
court judge had admittedly departed from the usual practice. 
Luxmoore, J., also said that it was essential that the judge should 
be satisfied before making a committal order that since the 
respective due dates the debtor had had means of paying them. 
That statement was made in regard to payment by instalments; but 
the county court judge here, too, should have addressed to himself 
the question whether the defendant had had and had appropriated 
to other uses the amount ordered to be paid. Appeal allowed. 

APPEARANCES: Behrens (Church, Adams, Tatham & Co., for 
Sarjeant, Brown & Co., Reading) ; Finer (Norton, Rose, Greenwell 


and Co., for Collins, Dryland & Thorowgood, Reading). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 
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BEQUEST : CHARITABLE PURPOSE: STRENGTHENING 
BONDS OF UNION BETWEEN SOUTH AFRICA AND 
ENGLAND AND APPEASEMENT OF RACIAL FEELING 
In re Strakosch ; Temperley v. Attorney-General 
Lord Greene, M.R., Somervell and Evershed, L.JJ. 
16th May, 1949. 

Appeal from Roxburgh, J; (91 Sov. J. 625). 

A testator by his will directed his trustees to set up a trust 
fund to be applied ‘‘ for any purpose which in their opinion 
is designed to strengthen the bonds of unity between the Union 
of South Africa and the mother country, and which incidentally 
will conduce to the appeasement of racial feeling between the 
Dutch and English-speaking sections of the South African 
community.’ Roxburgh, J., held that the bequest was not 
charitable because there were many possible means of complying 
with the testator’s wishes which could not be considered as 
charitable, and that the trust failed for uncertainty. The 
Attorney-General appealed. 

Lorp GREENE, M.R., delivering the judgment of the court, 
said that further evidence had been produced before the court 
consisting of an affidavit by Field-Marshal Smuts. They had 
given that affidavit the most careful consideration and were 
quite prepared to accept the views expressed by Field-Marshal 
Smuts as to the most effective methods of achieving the testator’s 
objects; but the question was not what persons of sound 
judgment would consider to be the best manner of application, 
but how, on the true construction of the gift, it would be permis- 
sible to apply the trust funds. In answering this question it 
was impossible to limit the permissible methods of application 
on the lines indicated in the affidavit, viz., to educational purposes. 
The problem of appeasing racial feeling within the community 
was a political problem. One method conducive to its solution 
might well be to support a political party or a newspaper which 
had such appeasement most at heart. That argument gained 
force in the present case from the other political object, viz., the 
strengthening of the bonds between the Union and the mother 
country. The argument for the appellants, that anything which 
contributed to the ‘common stock’’ of a community was 
charitable, amounted to no more than a restatement in different 
language of the often-rejected argument that what was. for the 
benefit of the public was ipso facto charitable within 
Lord Macnaghten’s fourth class in Commissioners for Special 
Purposes of the Income Tax v. Pemsel [1891] A.C, 531, 583. 
The appeal must be dismissed. 

APPEARANCES: Danckwerts (ITveasury Solicitor); Sir David 
Maxwell Fyfe, K.C., and Barrington (Jaques & Co.); Wilfrid 
Hunt; Charles Russell, K.C., and Winterbotham; Sir Cyril 
Radcliffe, K.C., and W. J. C. Tonge (Herbert Smith & Co.). 


[Reported by Crive M. Scumirtuorr, Esq., Barrister-at-Law.] 


NEGLIGENCE: PLUMBER'S FALL FROM LADDER 
Jones v. Barclays Bank, Ltd. 

Tucker, Somervell;and Denning, L.JJ. 18th May, 1949 

Appeal from Byrne, J. 

In February, 1947, the water supply at premises belonging to 
the defendant bank was put out of order by frost. A firm of 
plumbers, at the bank’s request, sent the plaintiff and his mate 
to see what was required, and the plaintiff found that it would 
be necessary to go up into a loft, which could be reached only by 
means of a ladder. The plaintiff had not brought a ladder with 
him, and, to save time, asked the defendants if he might use 
one which was on the premises and belonged to them. While 
he was standing on the ladder it broke, and he fell and was 
injured. The plaintiff was familiar with the premises and had used 
the same ladder while doing work there some three months before. 
Byrne, J., held the defendants guilty of negligence, and they now 
appealed. 

TuckEk, L.J.—SoMERVELL and DENNING, L.JJ., agreeing— 
said that the ladder was obviously of a slender type, but it had 
no defect which was apparent. The plaintiff complained that 
before allowing him to use the ladder the defendants had not 
tested it. How often would a test have to be made? To hold 
that failure to test in this case constituted negligence would be 
to demand the standard of a perfect citizen and not merely of a 
reasonable man, which was all that the law required. In his 
(his lordship’s) view the plaintiff had failed to establish negligence. 
Appeal allowed. 

APPEARANCES: Nelson, K.C., and Nicklin (P. J. Walker, for 
Weightman, Pedder & Co., Liverpool); Scholefield Allen, K.C., 
and /. S. Watson (Chamberlain & Co., for Stanley Williams 
and Elsby, Bootle). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 
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MASTER AND SERVANT: CLAIM TO MONEY 
OBTAINED AS SERVANT 
Reading v. R. 
Tucker, Asquith and Singleton, L.J J. 

Appeal from Denning, J. (92 Sot. J. 426). 

The plaintiff, while serving as a sergeant in the Army, amassed 
considerable sums of money by frequently riding in full uniform 
from one part of Cairo to another on certain civilian motor lorries 
as to the contents of which there was no evidence. The military 
police, after making inquiries, took possession of sums standing 
to the plaintiff’s credit at various banks in Egypt. He claimed 
£13,632 in respect of them by petition of right, which Denning, J., 
dismissed. The plaintiff appealed. (Cur. adv. vult.) 

Asguitu, L.J., reading the judgment of the court, said that 
the court agreed that the proper inferences of fact to be drawn 
from the material before Denning, J., were that the plaintiff 
obtained the money because he was a sergeant in the British 
Army and was there in uniform escorting the lorries through 
Cairo; that he was clearly violating his duty in so doing; that 
the use of the facilities provided by the Crown in the shape of 
the uniform and the use of his position in the Army were the 
sole reasons why the plaintiff was able to acquire the money ; 
and that it was solely on that account that he was able to sit in 
front of the lorries and give them a safe conduct through Cairo. 
It was argued for the plaintiff that the principle of ‘‘ unjust 
enrichment ’’ on which Denning, J.’s decision appeared to be 
based formed no part of our law, and that Sinclair v. Brougham 
{1914} A.C. 398, had established that such a claim as that made 
by the Crown here must be on the basis of money had and received, 
which required the imputation of a promise, whereas the court 
would not impute such a promise where it involved a participa- 
tion in the fruits of an illegal transaction. An actual promise, 
in advance of the event, by A to B to pay over any bribe which A 
might receive as the result of breaking the local criminal law 
would, no doubt, have been void for illegality. But an actual 
promise, made by A after he had, without B’s knowledge or 
privity, received such a bribe, to pay it over to B, would not be 
void on that ground, and it was to that point of time in their 
(their lordships’) view that the law referred the imputed promise 
on which the claim for money had and received was based. 
A uniform was the vehicle of certain intangible adjuncts— 
authority, prestige, immunities of various kinds—a certain 
status. It carried facilities for imparting a veneer of officialism 
and legality to transactions which, without its imprimatur, 
would arouse suspicion. Those facilities, attaching to the 
uniform, the plaintiff was bound to use for his master’s benefit. 
He had sold them, but had no more right to sell them than he 
had to sell the uniform itself. The use which he made of the 
uniform was not only in breach of the Egyptian Criminal Code 
but flagrantly in breach of the duty which he owed to the Crown. 
Assuming that a fiduciary relation was necessary to enable the 
Crown to recover, they (their lordships) were of opinion, differing 
in this respect from Denning, J., that, in the wide sense in which 
the term was used in the relevant cases, such a relation sub- 
sisted in this case in connection with the use of the uniform 
and the facilities attached to it, and that the plaintiff obtained 
the sums claimed by acting in breach of the duties imposed 
by that relation. ‘They did not, however, wish to be taken as 
holding that, if the fiduciary relation were absent, the appeal 
would necessarily succeed. Appeal dismissed. Leave to appeal 
to the House of Lords. 

APPEARANCES: Salmon, KX.C., and H. I’. Cassel (Lewis and 
Lewis & Gisborne & Co.) ; Sir Hartley Shawcross, K.C. (A.-G.), 
Barry, K.C., and H. L. Parker (Treasury Solicitor), 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law.]} 


19th May, 1949 


TRAMWAYS: CONDUCTOR’S NEGLIGENCE 
Davies v. Liverpool Corporation 
24th May, 1949 
Appeal from the Assistant Presiding Judge, Liverpool Court 
of Passage. 


Tucker, Somervell and Denning, L.JJ. 


Five women passengers were intending to board a tramway-car 
of the defendant corporation at a request stopping place. When 
the car came to a stop three of the passengers entered it. The 
other two, of whom the plaintiff was one, were in the act of 
boarding when some person unknown rang the starting bell and 
the driver immediately went on, with the consequence that the 
plaintiff was thrown to the ground and injured. When the 
accident happened the conductor of the car was upstairs, for he 
had not come down when the’ car stopped. The plaintiff 
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recovered damages in the Court of Passage and the corporation 
now appealed. 

TuckER, L.J., said that the action began as a claim alleging 
negligence in starting the car at a time when, it was said, the 
corporation’s servants knew or ought to have known that the 
plaintitt was in a position of danger. At the trial, however, two 
witnesses gave evidence that they had actually seen a passenger 
ring the bell, and that evidence was not challenged by cross- 
examination. The court must therefore determine the case on 
the basis that the car started owing to that action of some 
unauthorised person. The judge had found as a fact that the 
conductor, in breach of his duty, had shown gross indifference to 
the safety of his passengers, and the court had to accept that 
finding of fact. The conductor was absent from his proper place 
on the platform for an appreciable interval. He was the only 
person who had authority to give the starting signal, and in the 
circumstances and without laying down any general rule he 
(his lordship) thought that the corporation were liable for the 
conductor’s negligence. ‘The appeal would therefore be dismissed. 

SOMERVELL, L.J., agreed. 

DENNING, L.J., agreeing, said that the plaintiff had been 
injured through no fault of her own, and it was for the corporation 
to explain how it happened. The ringing of the bell by an 
unauthorised person might reasonably have been foreseen as 
likely to happen if the conductor did not come down to the 
platform quickly. Appeal dismissed. 

APPEARANCES : Gerrard, K.C., and G. Bean (the Town Clerk, 
Liverpool) ; Rose Heilbron, K.C., and Pappworth (Rayner & Wade, 
Liverpool). 

{Reported by R. C. Catsurn, Esq., Barrister-at Law.! 


CHANCERY DIVISION 


GIFT TO HOSPITAL: HOSPITAL TAKEN OVER BY 
STATE AFTER TESTATRIX’S DEATH 
In re Kellner’s Will Trusts; Blundell v. Royal Cancer Hospital 


Harman, J. 11th May, 1949 

Adjourned summons. 

By her will dated 18th June, 1948, the testatrix gave one- 
eighth of her residuary estate to the Royal Cancer Hospital 
(Free) and another eighth to the Cancer Research Institute. 
She died on 23rd June, 1948, and her will was proved on 31st July, 
1948, but before that event, i.e., on 5th July, 1948, Pt. IL of the 
Natonial Health Service Act, 1946, came into force under which 
the hospitals of the country and their property were taken over 
by the State. The control of the Royal Cancer Hospital (ree) 
and the Cancer Research Institute vested in a Board of Governors 
which, as the first defendant to the summons, claimed to be 
entitled to the gift. 

Harman, J., held that (1) the jurisdiction of the court was 
not ousted by the provisions of the Act prescribing arbitration. 
In particular, the regulations made under s. 9, subs. (8) (a), 
did not apply because the present questions; which concerned 
the construction of the Act, could not be described as “‘ supple- 
mentary and consequential on”’ ss. 6 and 7, as required by 
s. 9, subs. (8); (2) upon its true construction, the Act did not 
make provision for the destination of charitable legacies of the 
nature here in question, in particular ss. 6, 7 and 60 did not 
embrace the interest in an unadministered residue; (3) in the 
result, the principle had to be applied that where the legatee 
survived the testator, there cauld be no lapse of the legacy. 
When the testatrix died there was in existence a charity 
identifiable as the object of her bounty, and capable of taking 
advantage of her bequest. The fact that that charity ceased 
to exist, as in fact it did under s. 78, subs. (1) (c) of the Act, 
could not bring about a lapse. The bequest had to go to the 
Crown and had to be dealt with by a scheme (under the sign 
manual) to be brought into court by the Attorney-General. 

In ve Slevin ; Slevin v. Hepburn [1891] 1 Ch. 373, referred to. 

APPEARANCES: J. A. Armstrong (Blundell, Baker &® Co.) ; 
Ungoed-Thomas, K.C., and H. E. Francis (Farrer & Co.) ; 
W. J. C. Tonge (Vandercom, Stanton & Co.) ; Danckwerts (the 
Solicitor of the Ministry of Health and the Treasury Solicitor). 

(Reported by Ciive M. Scumittuorr, Esq., Barrister-at-Law.]} 


KING’S BENCH DIVISION 
CONTRIBUTORY NEGLIGENCE : HUSBAND PASSENGER : 
WIFE DRIVING 
Mallett and Another v. Dunn 
Hilbery, J. 11th April, 1949 

Action. 
The plaintiffs, a husband and wife, were in a motor car driven 
by the wife when an accident occurred, the blame for which 
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Hilbery, J., in the plaintiffs’ action for damages, apportioned as 
to 75 per cent. against the defendant and 25 per cent. against the 
wife plaintiff. The £1,500 damages awarded to her were 
accordingly reduced to £1,200, and the question then arose 
whether the #290 special damages claimed by the husband should 
be similarly reduced. 

HILBERY, J., said that the first question was the legal basis of 
the husband’s claim. If, in order to sustain his claim, he must 
be regarded as standing in his wife’s shoes, and his cause of action 
were the same as hers, then what was an answer to her was an 
answer to him. If, on the other hand, his cause of action were 
distinct from that of his wife and personal to him, then what 
would suffice to answer his wife’s claim would not necessarily 
defeat his claim. In view of the authorities concerned 
with a husband’s claim for damages per quod consortium amisit 
in respect of injury done to his wife, a husband’s claim was, in 
his opinion, not defeated by the fact that his wife was guilty of 
wrongdoing, which was a cause contributing to the injury to her, 
as a consequence of which injury he had suffered damage. If the 
husband’s cause of action per quod consortium amisit was good as 
distinct from the claim made by his wife, it followed that it was 
not within s. 1 (1) of the Law Reform (Contributory Negligence) 
Act, 1945: a husband making his own claim for the damage 
which he had sustained was not a person claiming damages as 
the result partly of his own fault within the meaning of the 
section. He had not been in fault, and since the Law Reform 
(Married Women and Tortfeasors) Act, 1935, no reason remained 
for imputing a wife’s contributory negligence to her husband. 
The husband must succeed as to the whole of his claim. 
Judgment accordingly. 

APPEARANCES: Glyn Jones, IX.C., and I’. WK. Glazebrook (Neil 
Maclean & Co.); Salmon, W.C., and Armstrong-Jones (Wm, 
Easton & Sons). 

Reported by R. C Catpurn, Esq., Barrister-at-Law.] 
DivislIONAL CouRT 
COMPULSORY PURCHASE: ASSESSMENT OF 
COMPENSATION : TOWN AND COUNTRY PLANNING 
ACT, 1947 

Nottinghamshire County Council v. Sampson’s Executors 
Lord Goddard, C.J., Birkett and Lynskey, JJ. 29th April, 1949 

Case Stated by an official arbitrator under the Acquisition 
of Land (Assessment of Compensation) Act, 1919. 

On 27th February, 1948, the respondents, Nottinghamshire 
County Council, served a notice to treat on the claimants, the 
owners of a plot of land which was required for the purposes 
of the Education Act, 1944. The land was being used as agri- 
cultural land, there were no buildings on it, and no other use 
of it specified in Sched. III to the Town and Country Plan- 
ning Act, 1947, was practicable. The value of the land 
for agricultural purposes, assessed according to prices current 
immediately before 7th January, 1947, was 417. Before the 
passing of the Act in August, 1947, the land would have had 
substantial value as potential building land. There were houses 
of good class near the land whose amenities might be attected 
if it were built on. The question of the value of the land having 
come to arbitration under the Act of 1919, the county council 
contended that, on the true construction of s. 55 of the Act of 
1947, that value could not exceed 417, its value as agricultural 
land before 7th January, 1947. The landowners contended 
that s. 55 (3) meant only that a temporary restriction should 
be assumed, in contradistinction to the assumption of 
permanent restriction in s. 51 (2), and that regard could be 
had to the price which could have been obtained for the 
land in the open market at the date of the notice to treat 
on the assumption that permission to develop would not be 
permanently withheld. They further contended that the 
value of 417 might be increased by such an additional sum 
as might be paid by the owner of nearby land in order to secure 
control of the land in question and prevent its development. 
By s. 12 of the Town and Country Planning Act, 1947, per- 
mission is required for any development of land carried out 
after the appointed day (lst July, 1948). By s. 51 (1) compen- 
sation for land compulsorily acquired after a notice to treat 
served after the appointed day is assessed under the Acquisition 
of Land (Assessment of Compensation) Act, 1919, as modified 
by ss. 51-55 of the Act of 1947. By s. 51 (2) of the Act of 1947, 
the value of the land is to be “ ascertained on the assumption 
that planning permission would be granted for development 
of any class specified in Sched. LIII....’° The development 
referred to in that Schedule is of a limited kind, such as certain 
alterations to existing buildings. Section 55 modifies the above 


provisions where notice to treat is served after the passing of 
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the Act but before the appointed day. By s. 55 (2) the value 
of land so acquired “ shall be ascertained by reference to prices 
current immediately before 7th January, 1947....’’ By 
S. 55 (3), Ss. 51 (2)—(6) are not to apply to land compulsorily 
acquired by notice to treat served before the appointed day, 
but in calculating the value of the land it shall be assumed that 
the land was, at the time of the notice to treat, subject to a 
permanent restriction prohibiting the carrying out on it of 
any ‘‘development ”’ otherwise than as specified in Sched. III, 
and s. 12 and that Schedule are to apply as if for the references 
in them to the appointed day there were substituted references 
to the date of the notice to treat. 

LORD GoppDaARD, C.J.—BirkKETT and Lynskey, J J., agreeing 
said that s. 55 (3), on its true construction, required the assump- 
tion of a permanent restriction on development of the land 
otherwise than as permitted by Sched. III. The effect of 
s. 55 (2) seemed to be that if the use of land had been altered 
between 7th January, 1947, and the date of the notice to treat, 
the arbitrator must calculate what the value of the land would 
have been on that earlier date if then used in the way in which it 
was being used, and also subject to all the incidents to which 
it was subject, at the date of the notice to treat. This land was 
still agricultural ; therefore the maximum compensation payable 
in respect of the compulsory acquisition was the £17 representing 
the agricultural value of the land unless some addition to that 
value should be made in accordance with «the landowners’ 
second contention. No addition of that kind should, however, 
be made here because of the arbitrator’s finding that no use 
of the land as specified in Sched. III was practicable. There 
might, however, be a case in which development of the kind 
permitted by Sched. III was possible on the land which would 
be objectionable to nearby landowners. In such an event 
the land might well have a value in excess of its value as 
agricultural land, in which event increased compensation would 
be payable. Questions left by the arbitrator answered 
accordingly. 

APPEARANCES: C. N. Shawcross, K.C., and Lord Vaughan 
(Johnson, Weatherall ~& Sturt, for Acton, Simpson & Hanson, 
Nottingham) ; Rowe, IX.C., and Squibb (Sharpe, Pritchard & Co., 
for the Clerk to Nottinghamshire County Council). 


Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


DivistonaL Court 
RATES: TOLL-BRIDGE 


Dunham Bridge Company v. Retford Assessment Committee 
and Others 
Lord Goddard, C.J., Birkett and Lynskey, JJ. 
6th May, 1949 

Case Stated by Nottinghamshire Quarter Sessions. 

A bridge over the river Trent at Dunham, Nottinghamshire, 
was owned by the appellants, the Dunham Bridge Co., who were 
incorporated under/a private Act (11 Geo. 4, c. Ixvi) passed 
in 1830 for the building of the bridge. The Act vested in the 
company the ownership of the bridge, its approaches and _ the 
toll-house and gates, and empowered the levying of tolls from 
members of the public crossing the bridge. On 7th February, 
1930, the company let to one Haylock for three years the tolls 
and all powers of collection for a yearly rent equal to the amount 
of the tolls collected less all expenses incurred in the collection. 
The lease did not include any part of the bridge, its approaches 
or the toll-house and gates. ‘These, by a lease of the same date, 
were let to one Meredith for 45 4s. a year. Two-thirds of the 
bridge, which did not include the toll-house (which lay at the 
Lincolnshire end), was in the area of the respondents, Worksop 
and East Retford Rural District Council, as rating authority. 
The company made a proposal, to which the rating authority 
objected, for the deletion from the current valuation list of an 
entry stating that the company were owners and occupiers of 
that part of the bridge lying in Nottinghamshire, and having a 
rateable value of £1,166. The respondents, Retford Assessment 
Committee, upheld the objection. The rating appeals committee 
of Nottinghamshire Quarter Sessions upheld the — 
appeal, holding that they were not the occupiers of the bridge. 
The rating authority and the assessment committee now 
appealed. By s. 88 of the Act of 1830: “It shall be lawful 
for the said company . . . to demise . . . all or any of the tolls 
arising by virtue of this Act, and all or any of the toll-houses, 
and the conveniences and appurtenances thereto belonging, for 
any term not exceeding three years.’’ By s. 39: “.. . during 
such time as the said tolls... shall be... demised . . . to any 
person... whomsoever it shall .. . be lawful. . . for the lessee... 
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or such other person... as he... shall... appoint, to occupy 
and enjoy the toll-house ... at which the tolls so let are to be 
collected or to arise ...’’ Section 75 provides for the exhibition 
of various notices on the toll-house, and by s. 90 they and 
other information are to be exhibited on the front of the 
“ toll-house . . . at which such collector shall be stationed.”’ 

Lorb GopparD, C.J., said that the Act clearly laid down that 
the tolls must be collected at the toll-house or the toll-gate. 
If the tolls were let by the company, then they must, in his opinion, 
by the clear terms of the Act, let the toll-house at the same time. 
Having let the toll-house and the bridge to a person who had no 
right to collect the tolls, the company had then let the tolls to a 
person who had no right at all to go onto the bridge except as a 
toll-paying member of the public. All the agreements were 
accordingly ultra vires the company, for the Act, on its true 
construction, did not permit the demise of the tolls to one person 
and the demise of the bridge and toll-house to another. In any 
event the result of the elaborate series of transactions was that 
the company remained occupiers of the bridge exactly as they 
had been before ; they were still in beneficial occupation of it. 
Their accounts showed that they were receiving the tolls exactly 
as before. The transactions had not brought about the 
desired result of relieving the company from liability to rates, 
for they remained, by virtue of their continued receipt of the 
tolls, in rateable occupation. Appeal allowed. 

APPEARANCES : Scott Henderson, K.C., and James MacMillan 
(Collyer-Bristow & Co., for Bell, Wilkinson & Dawson, Gains- 
borough) ; Rowe, K.C., and John Foster (Taylor, Jelf & Co., 
for Danby, i ptons & Griffith, Lincoln). 

Reported by R. C. Catsurn, Esq., Barrister at-Law-] 


DIVISIONAL COURT 
DOCTORS: FOREIGN DEGREE OF M.D. 
Younghusband v. Luftig 


Lord Goddard, C.J., Oliver, Birkett, Lynskey and Sellers, JJ. 
9th May, 1949 

Case Stated by Brighton justices. 

The defendant, a graduate in medicine of a German university, 
who was duly entitled in Germany to call himself Doctor 
Medicine, of which the recognised abbreviation was ‘“‘ M.D.,”’ 
carried on practice in England as a consultant on eye troubles 
under the style, exhibited on a name-plate and on his notepaper, 
“M.D. BLN.” He had formerly described himself as ‘‘ M.D. 
Berlin,” but had adopted the abbreviation BLN because of 
hostile demonstrations against himself during the war. He was 
charged on information with (1) wilfully and falsely using the 
title of Doctor of Medicine, and (2) wilfully and falsely using the 
description ‘“‘ M.D.,”’ thereby implying that he was registered 
under the Medical Act, 1858, in each case contrary to s.40. The 
informations were dismissed by the justices, who held that no 
offence had been committed and that the letters ‘‘ M.D. BLN ”’ 
did not imply that the defendant was registered under the Act. 
By s 40 of the Act of 1858, ‘‘ Any person who shall wilfully 
and falsely pretend to be or ... use the ... title... doctor 
of medicine ...orany... title . . . implying that he is registered 
under this Act’’ shall be liable to a fine. (Cur. adv. vult.) 

Lorp Gopparp, C.J., reading the judgment of the full court, 
said that the authorities showed that mens rea was an essential 
concomitant of an offence against s. 40. Accordingly, to be 
guilty of such an offence the person charged must have acted 
‘wilfully and falsely.’”’ The question whether or not he had 
so acted was for the justices. While no offence was committed 
against the section by a person who honestly believed that he 
was within his rights in describing himself in a particular way, 
he must have reasonable grounds for that belief. The mere 
belief in his own skill of a person who had passed no examination 
and received no qualification from a genuine teaching body 
would not suffice. As the defendant held a genuine degree of 
doctor of medicine granted by a foreign university, he was 
entitled to use that title. The justices were fully justified in 
finding that he did not use it wilfully or falsely.. He was not, 
however, entitled so to use the title as to imply that he was 
registered under the Act of 1858, for s. 40 contemplated that the 
use of the words ‘‘ doctor of medicine ”’ or other titles specified 
in the first part of the section carried the necessary implication 
that the title being used was one of those mentioned in the 
Schedule to the Act. The defendant was clearly entitled to use 
the description ‘‘ M.D. Berlin.’”” He had committed no offence 
in the absence of a finding that he had acted wilfully 
and falsely, but it would have been open to the justices to find that 
the description ‘‘ M.D. BLN ”’ did imply that the defendant was 
registered. Therefore the defendant might lay himself open to 
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penalties if he continued so to describe himself. It was to be hoped 
that he would not continue to do so. The dicta in Jutson v. 
Barrow [1936] 1 K.B. 236 ; 79 Sov. J. 965, to the effect that there 
was an absolute prohibition against the use of the description 
“M.D.,” in their (their lordships’) opinion went too far. Andrews 
v. Styrap (1872), 26 L.T. 704, and Carpenter v. Hamilton (1877), 
37 L.T. 157 were reconcilable because in the one case there 
was, and in the other there was not, a finding of acting wilfully 
and falsely. Whitwell v. Shakesby (1932), 48 T.L.R. 489 was 
notin conflict with the unbroken line of the authorities, extending 
from 1860 to 1899, to the effect that there must be an acting 
wilfully and falsely for a contravention of s. 40. Appeal 
dismissed. 

APPEARANCES: Havers, K.C., and Harold Brown (Hempsons) ; 
DE. Evans (D. Edgar Rodwell & Co.). 


[Reported by Rk. C. CALBuRN, Esq., Barrister-at Law.| 


NEGLIGENCE: STOPCOCK-BOX IN HIGHWAY 
Rider v. Metropolitan Water Board 
Devlin, J. 19th May, 1949 

Action, 

The plaintiff was injured by tripping over a stop-cock box 
which belonged to the Metropolitan Water Board and projected 
above the surrounding surface of the public pavement. Two and 
a half years previously the board, requiring to repair the box, 
had made a hole in the pavement surrounding it. Thereafter 
the hole was filled, the filling was consolidated by pounding, and 
the surface was made good with gravel. The whole operation 
was performed in pursuance of the Waterworks Clauses Act, 1847. 
The board having notified the local authority under s. 30 of the 
Act, the authority shortly afterwards renewed the surface, 
removing the gravel which the board had used, and laying a tar 
bottom and then a topping of finer material flush with the top 
of the box. The original work of making good had been done for 
the board by contractors, and it was conceded that the board would 
be liable under s. 32 for the contractors’ negligence, if any, and also 
for that of the local authority subject to the effect of s. 114 of 
the Metropolis Management Act, 1855. The work done by the 
board’s contractors was found to have been done properly, but 
the projection of the box above the surrounding surface was 
due to disintegration of the topping which the trial judge found 
to have been caused by the negligent laying of it by the local 
authority. The plaintiff sued the board for damages for 
negligence. By s. 32 of the Act of 1847 (which is incorporated 
in the private Act of the Metropolitan Water Board): “ where 
the undertakers open or break up the road or pavement of any 
street they shall fill in the ground and reinstate and make 
good the road or pavement . . . and shall keep the same 
in good repair for three months thereafter and such further time, 
if any, not being more than twelve months in the whole as thx 
soil so broken up shall continue to subside.””, By s. 114 of the Act 
of 1855: “. .. whenever the permanent surface or soil of any 
street is broken up or opened, it shall be lawful for the ” local 
authority concerned ‘‘ in case they think it expedient so to do, 
to fill in the ground and make good the pavement or surface or 
soil so broken up or opened, and to carry away the rubbish 
occasioned thereby, instead of permitting such work to be done 
by the company . by whom such surface is broken up or 
opened ; and the expenses of . making good .. . shall be 
repaid ”’ to the local authority by the company. (Cur. adv. vult.) 

DEVLIN, J., said that the fact that the disintegration of the 
topping took place more than three months after the board had 
finished the work of reinstatement did not afford them a defence 
under s. 32 of the Act of 1847, for the Jtopping had been 
negligently laid in the first place. The effect of s. 114 of the 
Act of 1855 was to except the board from liability under s. 32 of 
the Act of 1847 if the local authority undertook the work of 
reinstatement themselves: see Cressy v. South Metropolitan 
Gas Company (1906), 94 L.T. 790, and Brame v. Commercial Gas Co. 
(1914)3 K.B.1181. The fact that the local authority undertook the 
work of reinstatement on the notice given by the board that 
that work was necessary, with the implication that the work 
would be done at the board’s expense, did not mean that the 
work was done by the authority under an ordinary contract 
and not under s. 114 of the Act of 1855. That section did not 
operate to relieve the board from liability only if the whole of 
the work of reinstatement were undertaken by the local 
authority : the section, on its true construction, was applicable 
separately to the work of making good by topping undertaken 
by the local authority. That had clearly been the work referred 
toin the board’s notice to the authority to make good the surface. 
Since the only negligence found was that of the authority in that 
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operation it followed that, by virtue of s. 114, the board were not 

liable for the plaintiff’s injuries. Judgment fer the defendants. 
APPEARANCES: Humfrey Edmunds (Hewitt, Woollacott and 

Chown) ; Roy Wilson and John Wilcox (H. R. McDowell). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
PROBATE, DIVORCE AND ADMIRALTY 
WILL: BLIND WITNESS 
In re C. C. Gibson, deceased 
25th May, 1949 

Motion for a grant of probate. 


Pearce, J. 


A testator died in 1946, leaving a widow and two sisters. A 
codicil to his will, dated 30th September, 1943, was signed by the 
deceased in the physical presence of two witnesses, one of whom 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
Legal Aid and Advice Bill |H.C. 26th May. 


U.S.A. Veterans’ Pensions (Administration) Bill {H.L.| 
[26th May. 


To provide for the administration by the Minister of Pensions 
of veterans’ pensions and other sums payable under the law of 
the United States of America in respect of certain pensions ; and 
for purposes connected therewith. 

Read Second Time :— 
(26th May. 


[25th May. 


Halifax Corporation Bill (H.C. 
Iron and Steel Bill {H.C.| 


kead Third Time :— 
Agricultural Marketing Bill [{H.C.) 
British Film Institute Bill {H.C.! 


Mid-Northamptonshire Water 
(Special Procedure) Bill [H.C.] 


23rd May. 
(20th May. 


Confirmation 
[23rd May. 


(24th May. 


Board Order 


Oldbury Corporation Bill [H.L. 
Rochdale Canal Bill [H.L.) (25th May. 
University of Nottingham Bill [H.C.) (23rd May. 


War Damage (Public Utility Undertakings, etc.) Bill [H.C.] 
[26th May. 
In Committee :— 
{26th May. 
26th May. 


Commonwealth Telegraphs Bill | H.C.| 
lreland Bill | H.C.) 


B, QuEsTIONS 


LORD SHEPHERD said that in the year ending 31st December, 
1948, the number of letter bags lost in transit on British Railways 
was 432. In addition 525 parcel bags were lost, 1,406 letter bags 
and 3,424 parcel bags were tampered with. Compensation was 
paid in respect of total or partial loss of 12,300 registered letters, 
6,400 registered parcels, and 72,300 unregistered parcels. Every 
effort was being made to safeguard mails in transit. Since 
1939 the staff employed in the investigation branch of the Post 
Office had been more than doubled. (26th May. 


HOUSE OF COMMONS 


A. ProGRreEss or BILLS 
Kead First Time :— 
Auxiliary and Reserve Forces Bill {H.C. (23rd May. 
To amend the law relating to the territorial army, the royal 
auxiliary air force, the naval and marine reserves, the army 
reserve and the air force reserve ; and for purposes connected 
therewith. 


Glasgow Corporation Order Confirmation Bill [H.C.} 
(26th May. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Glasgow Corporation, 
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had lost his sight in 1942 but had known the deceased personally 
since 1932, and knew him quite well by voice. 

PEARCE, J., said that s. 9 of the Wills Act, 1837, required a 
will to be witnessed in the presence of the deceased. He was 
satisfied as to the physical presence of the two witnesses at the 
time that the testator signed the codicil ; but there was no direct 
authority on the question whether or not a blind witness could 
be “in the presence’ of a testator within the meaning of the 
section. Consideration of Hudson v. Parker (1844), 1 Rob. Eccl. 14 ; 
Blake v. Blake (1882), 7 P.D. 102, at p. 107, and Newton v. Clark, 
2 Curt. 320, had led him to the conclusion that a blind man was 
not able to attest a will. Probate refused. 

APPEARANCES: P. FR. Hollins (Stafford-Clark & Co., for 
Ironside & Co., Leicester); 7. K. Wigan (Wigan & Co., for 
Fred Cvaston White, Leicester). 

{Reported by RK. C. Catnurn, Esq., Barrister-at-Law.] 


ry. TRIN 

THE WEEK 

Read Second Time : 

[27th May. 

Dartford Tunnel (Extension of Time) Bill H.C.} [24th May. 

Ministry of Health Provisional Order (Chichester) Bill [H.C.} 
(25th May. 

Ministry of Health Provisional Order (Macclesfield) Bill [H.C. 
{25th May. 

Ministry of Health Provisional Order (Morley) Bill H.C.) 
(25th May. 

Ministry of Health Provisional Order (South Molton) Bill (H.C. 
{25th May. 

National Health Service (Amendment) Bill H.C. 

[24th May. 

[23rd May. 


Colonial Development and Welfare Bill |H.C.! 


Slough Corporation Bill [H.L. 


Read Third Time :— 
Grimsby Corporation Bill (H.L. {26th May. 


Merchant Shipping (Safety Convention) Bill {H.C.| 
{27th May. 
B. DEBATES 

During the consideration of the amendments made by the 
House of Lords to the Landlord and Tenant (Rent Control) 
Bill, Mr. Hare said the effect of accepting Mr. PrraTIN’s amend- 
ment extending the Bill to houses first let since 1939 was to place 
a hardship on those who had let their houses during the war in 
consequence of having to move from the towns, or because they 
had been called up. Colonel Dower said this Bill was to remove 
one type of abuse and he could not see why they should not be 
interested in other types of abuse as well. Mr. JANNER said 
most of such persons could regain possession of their houses, if 
they had not already done so, on grounds of hardship, and the 
fact that they were let at an uneconomic rent would be taken into 
account as one of the hardships to the landlord. Moreover, 
if the house were let at less than two-thirds of the rateable value 
there was no need for the Lords’ amendment at all, for the 
landlord could increase the rent forthwith to any figure he chose, 
for the letting was outside the Rent Acts. Mr. Quintin HoGG 
said the amendment was designed to help those who did not 
want possession but did want a reasonable rent. Mr. BEvAN 
said it would be a practical impossibility to decide who had let 
their houses as a consequence of the war. The Bill was purely 
a rent-restricting measure and to enable it to raise any rents 
would go against its whole principle. The House on a division 
disagreed with the Lords. On a further Lords’ amendment, 
Mr. GAMMANS said the cost of services was especially hard on the 
owners of medium-priced flats. The owners of very expensive 
flats could go on charging whatever they liked. The percentage 
of voids before the war was 5°1 not 15 per cent. as had been 
suggested in the House of Lords. Any sums saved on repairs 
during the war had now been spent on repairs since the war 
ended. Colonel! Dower said the cost of improvements and 
maintenance was phenomenal, whereas the rent could not be 
increased by one penny. Mr. Haro_p Roperts said the Bill 
was printed as amending the Furnished Houses (Rent Control) 
Act, 1946, so it would be wrong to say that an acceptance of the 
amendment would cause them to embark on revision of the Rent 
Acts; the Bill was not directly connected with the Rent Acts. 
Mr. Bevan said if certain improvements were made the rents 
could be increased by 8 per cent, The House disagreed with 
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this amendment to enable increased charges to be made for the 
provision of services. {24th May. 

On consideration of the Lords’ amendments to the Lands 
Tribunal Bill, Colonel DowrEr asked whether in considering 
rating appeals the tribunal would include people who had actual 
knowledge of the area concerned. Sir HARTLEY SHAWCROSS 
said he could not undertake that members of the tribunal consti- 
tuted to hear a particular appeal would have special knowledge 
of the locality from which the appeal arose. That would be 
impossible in a tribunal which was a central tribunal, as this was, 
but the surveyors on it would be men of wide experience and 
would be entitled to hear evidence from other professional 
men who did have local knowledge. On the question of an appeal 
to the tribunal from the assessment of development charge by 
the Central Land Board, the ATTORNEY-GENERAL said whatever 
the merits of that suggestion, it could not be done under the 
present Bill, which was purely a machinery Bill. An amending 
Bill to the Town and Country Planning Act, 1947, would be 
required. An elaborate code had been laid down for the assess- 
ment of compensation under s.60 of the 1947 Act, and on appeal 
the official arbitrator had to decide whether that code had been 
properly applied. Under s. 70, however, no code had been 
provided and the Board was given a wide discretion as to assess- 
ment of development charge. An appeal would be an attempt 
to substitute the decision of the tribunal for the exercise of 
discretion by the Board—a thing which could not be done. 
There would also have to be a code laid down for the Board and 
until there was, any system of appeals would be abortive. 
Mr. W. S. Morrison said when the Act had been passed the 
Government had said the Board was to be an instrument of 
policy and would use the development charges to encourage or 
restrict development, but now it was clear that the Board was 
not to be an instrument of planning policy and the charge was 
to be fixed at 100 per cent. in all cases. Sir Malcolm Trustram 
Eve had said he had no power to exempt from the charge even 
in the public interest. But charges were being modified by the 
Board as a result of haggling, in fact the amount of charge 
depended on how much trouble the developer made. If he paid 
up without demur he paid the full amount, otherwise the charge 
might be abated. Who could be confident in these circumstances 
that any of the determinations were right ? The setting up of a 
central appea! body would remove the sense of unfairness resulting 
from arbitrary determination. What better way was there of 
developing a code than by means of appeals? Mr. IRVINE 
thought the first assessments would be made on such extremely 
vague grounds by the tribunal that it would take a long time to 
establish a code that way. He thought it would be better to 
enable the Lands Tribunal to assess development charge in the 
first instance in certain cases. Mr. MoLson said a firm of valuers 
had told him they had no instructions at all as to how the amount 
of the charge was to be arrived at and they were quite prepared 
to listen to any suggestions. What could be worse than to 
be at the mercy of completely unguided valuers? The 
Chancellor of the Exchequer had said that out of 1,380 cases the 
district valuer’s precise figure had been upheld in only fifty. 
Mr. WALKER-SMITH said the question was: was the development 
charge to be collected in the way best calculated to secure its 
social purpose, or was it to be left to unregulated bargaining on 
a sort of catch-as-catch-can basis? The development most 
socially desirable was often that which was least profitable, and 
in those cases a heavy charge would result in its not being carried 
out. The Central Land Board ‘“ Practice Notes ’”’ said value 
should be assessed on the basis of there being a willing seller and 
a willing buyer. Arbitrations had been made for thirty years 
under the Acquisition of Land (Compensation) Act, 1919, on 
that basis and that was the basis on which the Lands Tribunal 
would work. Moreover the ‘‘ Notes” said a common basis 
would be aimed at for assessing both compensation and develop- 
ment charge, hence the argument that there was any distinction 
in the basis of valuation in the two cases failed. 

In reply, the ATTORNEY-GENERAL Said in some cases district 
valuers on first being approached did give rough figures which 
were amended on the matter being properly investigated, which 
showed that charges were not fixed arbitrarily but after negotia- 
tion between the parties, and in most cases the assessments were 
agreed amicably. An appeal to the tribunal and thence to the 
House of Lords would cause long delay and uncertainty. The 
Minister had power under the Act, if he found that high develop- 
ment charges were discouraging development, to give directions 
to the Board and to alter the regulations. For there to be a 
workable appeal there would have to be a statutory code, and any 
appeal would have to be set up by a separate Act. The House 
disagreed with the amendment on division. [25th May. 
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C. QUESTIONS 

Criminal law 

Mr. CHUTER EDE apologised to the Worshipful Company of 
Solicitors for the delay in replying to an inquiry by them as to 
the procedure relating to the holding of persons for questioning 
by the police. Mr. Ertc FLETCHER asked for an assurance that 
there had been no change in this procedure and that such persons 
were still told they need not answer questions and could have 
the assistance of a friend or a legal representative if they so 
desired. Mr. EpE replied that no change had been made in the 
procedure, [26th May. 


Mr. GLENVIL HALtt said he was looking into a case in which a 
taxicab had been impounded on leaving a dock because it con- 
tained excisable goods belonging to the passenger of which the 
driver had no knowledge, the justices having found no grounds 
for thinking the driver was guilty. [26th May. 


Miscellaneous 


Mr. Harrison asked whether the Minister of Health was aware 
of hardship caused to families by industrial and agricultural 
interests buying occupied houses and then appealing for possession 
on grounds of business necessity. Mr. BEVAN said representations 
on this matter had been made so far as premises required for 
agricultural purposes were concerned. The position was governed 
by s. 3 (g) of Sched. I to the Rent and Mortgage Interest Kestric- 
tions (Amendment) Act, 1933, and could only be considered as 
part of a general review of that legislation. [26th May. 


ol 


Mr. ROBERTSON said that up to 20th May, 7,728 claims for 
compensation for loss of development rights had been received 
in Scotland. Since June, 1948, the Central Land Board had 
given constant publicity to the need for claiming on the fund, 
and in the last week 34,000 additional applications for forms had 
been received. Original claims could be submitted by applicants 
without the need for legal advice. Mrs. JEAN MANN said she 
was unable to fill in the form without assistance from either a 
lawyer or a surveyor. [24th May. 


Sir STAFFORD Cripps said that Mr. Justice Vaisey, in Sebel 
Products, Ltd. v. Commissioners of Customs and Excise (ante, p. 198), 
had expressed the view that there was no reason why, in appro- 
priate cases, the Crown should not refuse to repay money paid 
voluntarily under a mistake of law, but had given his reasons 
that it was a defence which ought to be used by a Government 
Department with great discretion. The Government endorsed 
this view, which had generally been followed by Departments 
in the past, and the Treasury was issuing a circular to ensure 
that their practice continued to conform in the future. The 
Chancellor said the question of collection by the Commissioners 
of purchase tax on car radios (asserted by Sir John Mellor to 
have been made without any statutory sanction whatever) had 
been reviewed many times and he did not tlink it necessary to 
review it again. [24th May. 

Mr. SILKIN stated that priority was given to all applications 
under s. 80 of the Town and Country Planning Act, 1947, by 
persons with an effective by-law permission and building licence 
in respect of the land which was the subject-matter’ of the 
application wherever it was known that the applicant desired an 
urgent decision. A building licence already granted was accepted 
as making a decision urgent. [24th May. 


Mr. Hector HuGues asked the Attorney-General if he was 
aware that the limit imposed by s. 46 of the Administration of 
Estates Act, 1925, which dealt with succession to real and personal 
estates on intestacy, inflicted great hardship on the surviving 
spouse owing to the present increase in the value of property ; 
and if he would take steps to diminish this hardship by increasing 
from £1,000 to £2,000 the capital sum to which the intestate’s 
surviving spouse became entitled under the section. Sir HARTLEY 
SHAWCROssS replied that whilst there might well be hardship 
in certain cases it was clear that any increase in the amount of 
property taken by the surviving spouse must adversely affect 
the interests of any children or other relatives entitled on 
intestacy. He regretted that he was unable to hold out any 
prospects of legislation on the subject in the near future. 

[24th May. 


STATUTORY INSTRUMENTS 
Trustee Savings Banks (Special Investments) Order, 1949. 
(S.I. 1949 No. 942.) 


National Health Service (General Dental Services) Amendment 
(No. 2) Regulations, 1949. (S.I. 1949 No. 955.) 
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Exchange of Securities (Amendment) Kules, 1949. (5.1. 1949 

No. 969.) 

By these Rules the Iexchange of Securities (No. 2) Rules, 1946, 
are extended to all 3 per cent. Defence Bonds of the First Issue, 
in respect of which an offer of exchange into 2} per cent. Defence 
Bonds (Conversion Issue) has been made. 

Coal Mines (Lighting and Contraband) General Kegulations, 

1949. (S.I. 1949 No. 924.) 

Use of Vehicles during Harvesting Order, 1949. 

No. 932.) 

This Order affords a defence to any proceedings taken for 
contravention of s. 67 or s. 72 of the Road Traffic Act, 1930, 


(S.I. 1949 
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if the vehicle concerned was conveying persons engaged in 
agricultural work to or from such work between 19th June, 1949, 
and 30th November, 1949. 


Licensing Rules, 1949. (S.I. 1949 No. 944.) 

These Rules amend r. 35 of the Licensing Rules, 1910, which 
relate to payment of compensation under the Licensing 
(Consolidation) Act, 1910. 


Control of Paper (Specified Material) Order, 1949. (S.I. 1949 
No. 977.) 


Transport Tribunal Rules, 1949. (S.I. 1949 No. 989.) 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed the Hon. Mr. Justice 
JENKINS Chairman of the Leasehold Committee in place of the 
late Lord Uthwatt. 

Mr. D. B. HAkkISON, first assistant solicitor to Wolverhampton 
Corporation, has been appointed deputy town clerk to Warrington 
Corporation. 

Mr. E. J. Ltoyp Jonss, of Bontddu, near Dolgelly, has been 
appointed assistant solicitor to the Merionethshire County 
Council. 

Mr. Jonn Lioyp Moraan, of Anglesey, has been appointed 
assistant solicitor to the Guildford Corporation. 


Mr. J. D. WaApbDELL, senior assistant solicitor to Lancashire 
County Council, has been appointed deputy town clerk of 
Lancaster, 


Personal Notes 


3axter, solicitor, of Northampton, has recently 
chairman of the Northampton Housing 


Mr. A. S. 
been appointed 
Committee. 

Mr. A. S. Bright, solicitor, of Nottingham, recently re-elected 
to Nottingham City Council, has been elected to fill a vacancy 
on the aldermanic bench. 


Mr. Cyril Clark, solicitor, of Bournemouth, has been elected 
to Bournemouth Council. 


Mr. R. Crowther, assistant solicitor to Wiltshire County 
Council, is leaving the service of the county to go into private 
practice. 

Mr. A. Gwynne Davies, Town Clerk of Loughborough, who is 
leaving to take up the post of secretary to the East Midland 
Gas Board, was presented on 23rd May by members of Lough- 
borough Town Council with a canteen of cutlery and an 
illuminated address. 

The story of Northampton Repertory Company’s twenty-one 
years of adventure is told by Mr. A, Dyas, solicitor, of Northampton, 
president of the Northampton Drama Club, in a publication 
shown at the Birmingham British Theatre Exhibition, where 
the Northampton Kepertory Company is presenting a tableau. 


Mr. G. S. Field, solicitor, of Reading, and a member of the 
Reading Town Council since 1932, has been appointed Mayor of 
the borough. 

Miss Agnes T. Hughes, solicitor, of Conway, has been elected 
an alderman of the Borough of Conway Council, the first lady 
alderman in the borough’s 660-year history. 


Mr. W. H. Percival, solicitor, of Northampton, has recently 
been elected an alderman of Northampton Borough Council. 


Mr. Guy Pritchett, solicitor, of Woking, has recently been 
elected chairman of the Woking Urban District Council. 
Mr. Pritchett, who was admitted in 1932, was elected to Woking 
Council in 1937, and for the past two years has been chairman 
of the public health committee. He will not, however, sit as an 
ex officio justice on Woking Bench. 

Mr. C. W. Shawcross, the only practising solicitor in Ross-on- 
Wye, recently elected chairman of Ross-on-Wye Urban District 
Council, is to ask the Lord Chancellor to be excused sitting as an 
ex officio justice on Ross Bench. 


The Court of Aldermen of the City of London has approved 
the following applications for the Freedom of the City : 
Mr. E. Barlow, solicitor, of Stockport ; Mr. F. W. Briggs, solicitor, 
of Southgate; Mr. D. G. Fisher, solicitor, of Carshalton Beeches ; 
Mr. J. P. Holden, solicitor, of Pinner ; Mr. R. G. Powell, solicitor’s 
clerk, of South Croydon; and Mr. P. F. C. Ruck, solicitor, of 
Great Hallingbury. 


Wills and Bequests 
Mr. L. Ashbridge, solicitor, of Wanstead, left £19,830. 


Mr. F. N. Creswick, solicitor, of Frome and Chippenham, and 
Registrar of Chippenham, Bath, Frome, Trowbridge, Warminster 
and Wells County Courts, left £7,614, net personalty £5,251. 

Mr. H. H. Ramsden (senior partner in the firm of Ramsden, 
Sykes & Ramsden), solicitors, of Huddersfield, left £79,273, net 
personalty £78,241. Mr. Ramsden left £100 each to his former 
partners, Mr. T. A. S. Drake, Mr. A. Mellor and Mr. A. M. 
Ramsden, £50 to Mr. K. Beaumont, £200 to Mr. F. Clay, managing 
clerk, and £100 each to Mr. A. Blackburn and Mr. H. Lomax, 
and legacies to others according to length of service. 

Mr. T. Wellock, solicitor, of Oldham, left £22,341, net personalty 
£20,886. 


Mr. W. J. Williams, retired solicitor, of Buxton, left £27,865. 


SOCIETIES 


Mr. Justice Hilbery, who recently presided over the Oxfordshire 
Assizes, was entertained to an informal “ at home ”’ by officers 
and members of the committee of OxForD UNIVERSITY LAW 
Society. It is hoped that this innovation will be repeated on 
each occasion that the Assizes are held in term. 

The Un1ton Society or LONDON, meetings of which are held in 
the Barristers’ Refreshment Room, Lincoln’s Inn, at 7.45 p.m., 
announces the following debates in June : Wednesday, 15th June, 
Annual Ladies’ Night Debate ; Wednesday, 22nd June, ‘‘ That 
no former Italian colonies should be returned to Italian control.” 
On Wednesday, 29th June, the annual general meeting will be 
held. 


OBITUARY 


Mr. P. kK. CROSS 
Mr. Philip Kynaston Cross, M.C., B.A. (Oxon), of the firm of 
Wylde, Sapte & Co., solicitors, of Gloucester Place, W.1, died on 
23rd May, aged 51. He was admitted in 1926. 
Mr. E. RANSON 


Ranson, solicitor, of Accrington, 
He was admitted in 1918. 


Mr. Edward died on 


24th May, aged 63. 
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